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Preliminary Statement 

Harold Nisnewitz appeals from a judgment of conviction 
entered in the United States District Court for the Southern 
District of New York on July 11, 1974 after a seven day trial 
before the Honorable Richard Owen, United States District Judge, 


and a jury. 
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Indictment 74 Cr. 96 filed January 30, 1974, charges 
Nisnewitz, Jose Ramos, Jr., and Thomas LaMorte with conspiracy 
to file false statements on loan applications to insured banks 
(Count Seven) and charges Nisnewitz alone with six counts of 
aiding and abetting the filing of false statements on loan 
applications with insured banks (Counts One to Six), in viola¬ 
tion of 18 U.S.C. §§371, 1014 and 2. 


Upon application under the Criminal Justice Act by 
Nisnewitz, the Court appointed Howard Friedman to represent him. 


Trial began on May 1, 1974 and concluded on May 10, 1974, 
when the jury found the defendant Nisnewitz guilty on all counts 
and acquitted the defendant LaMorte, the defendant Ramos having 
pleaded guilty prior to trial. Pending appeal, Nisnewitz is 


free on a $10,000.00 recognizance bond. 






Following the verdict, Nisnewitz requested that 
his appointed counsel be relieved and that new counsel be 
appointed and Judge Owen relieved Mr. Friedman of representa 
tion and appointed David M. Brodsky, Esq. for purposes of 
representing Nisnewitz at the sentencing and thereafter. 

At the sentencing new defense counsel moved to 
dismiss two counts on the grounds that there was improper 
venue in the Southern District of New York and moved to 
dismiss Count One for failure of proof. Both motions were 


denied by the Court. 
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Statement of Facts 

The Government's Case 

1. The Loan Applicants 

Four witnesses for the Government testified that 
loan applications were filled out by them and the defendant 
Harold Nisnewitz and brought by them to various banks for 
the purpose of obtaining loans to go into the pyramid 
investment schemes of Glenn Turner, known as Dare To Be 
Great or Koscot. 

The four witnesses were Natalie V. Prenclau 
(Count One - First National City Bank), Roger LaFerla 
(Count Two - First National City Bank), Gustavo Ramirez 
(Count Three - Manufacturers Hanover Trust; Count Four - 
First National City Bank), and Johnny A. Rodriguez (Count 
Five - Manufacturers Hanover Trust; Count Six - First 
National City Bank). 

Each witness testified, with little variation among 
them, that a representative of Koscot or Dare To Be Great 
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referred them to Harold Nisnewitz during the time that 
the applicants were considering making an investment in 
Koscot or Dare To Be Great. They were informed that a 
fee of $150.00 would be charged by Nisnewitz for his 
accounting services in preparing a loan application and 
upon a first or second visit to Nisnewitz paid him $150.00 
in cash. Loan applications for each applicant were filled 
out by Nisnewitz utilizing information in part derived 
from the loan applicants and in part derived from Nisnew¬ 
itz as to the applicant's age, prior salary, prior employ¬ 
ment, and purpose of the loan. 

A loan application (GX-1)* for Natalie Prenclau 
Rowe was filled out by Nisnewitz for First National City 
Bank and upon bringing the application to the Canal Street and 
Broadway branch of First National City Bank, where co¬ 
defendant Ramos was employed as a loan officer, her loan for 
$1,000.00 was approved and she received the money from a 
loan officer and thereafter gave Nisnewitz $100.00 in cash 
and a $50.00 money order (Tr. 95-99).* Her loan application. 


* "GX" refers to Government's Exhibit; "Tr." refers to pages 
of the official transcript. 








she testified, was false in that she stated therein that 
she was employed by the Salvation Army when in fact she was 
unemployed (Tr. 90, 93). She testified that she told 
Nisnewitz she could obtain verification of employment 
at Salvation Army from a friend (Tr. 93). 

The loan application for Gustavo Ramirez at 
the Ozone Park branch of Manufacturers Hanover Trust was 
turned down (Tr. 61); however, Nisnewitz told him that 
for a fee of 5%, he could go to another bank (Tr. 185) , 
and thereafter the loan application at Ramos' branch of 
First National City Bank, was approved after two visits 
by Ramirez to see Ramos (Tr. 63-65). On the second 
visit, Ramirez paid $70.00 in cash to Ramos (Tr. 66 ). 
Ramirez testified that he signed the application to Manu¬ 
facturers Hanover (GX-3) without reading it and that it 
and the application to First National City Bank (GX-4) 
contained false information as to salary, extra income, 
birth date, and loan purpose (Tr. 68-69, 173, 180-81, 199). 
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The loan application of Johnny A. Rodriguez at 
Manufacturers Hanover Trust (GX-5) was filled out after 
Rodriguez told Nisnewitz he was unemployed and on welfare 
(Tr. 225) and said that a friend could verify employment 
(Tr. 225-6) . He brought the completed loan application 
to Westphal's branch of Manufacturers. Hanover Trust but 
it was turned down (Tr. 230). He went back to Nisnewitz 
who helped him prepare another application for First 
National City Bank. This application (GX-6) contained 
false information as to employer, salary, and other 
income (Tr. 229). After being presented to First National 
City Bank, the loan application at First National City 
Bank was turned down (Tr. 235). 

Roger LaFerla testified that a loan application for 
Manufacturers Hanover Trust Company was filled out by 
Nisnewitz and that it contained false information as to 
his employer and salary (Tr. 381-2). This loan application 
Thereafter, another application (GX-2) for 


was denied. 
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First National City Bank was prepared with similar false 
information (Tr. 382) and presented to the bank but 
LaFerla later heard it had been turned down (Tr. 395). 

2. Testimony of Co-Defe n dant Jose Ramos, J r^ 

in addition to the four loan applicants testifying, 
the Government called as its witness a co-defendant charged 
in the conspiracy count, Jose Ramos, Jr., who pled guilty 
prior to trial and whose testimony was elicited as against 
both LaMorte, the co-defendant who was acquitted, and 
Nisnewitz. 

Ramos testified that he was a loan officer who 
processed loans at the First National City branch at Canal 
Street and Broadway, that was involved in Counts One, Two, 
Four and Six (Tr. 265). Be testified that he knew Thomas 
LaMorte for several years (Tr. 265) and that he had first 
heard of Nisnewitz through LaMorte in late 1971 or early 
1972 (Tr. 266). He further testified that he had never met 


\ 





Nisnewitz face to face but had only talked to him over 
the phone with respect to persons whom Nisnewitz sent to 
Ramos to obtain personal loans (Tr. 267). Ramos testified 
about the circumstances of the Prenclau, Ramirez and 
Rodriguez loans (Tr. 268-309). With respect to the 
Ramirez loan, Ramos testified that Nisnewitz had called 
him to say Ramirez would be in to apply for a loan he 
needed (Tr. 274); and that the loan was approved (Tr. 277). 
When Ramirez was given the cash for the loan applied for, 
he paid Ramos $70.00 in cash (Tr. 277). Ramos testified 
he was surprised to have Ramirez offer the money (Tr. ), 
and that after he left work that day he gave $35.00 of 
the $70.00 to LaMorte (Tr. 279). 

On cross-examination, Ramos testified that he never 
discussed with Nisnewitz receiving any money from anyone 
for a loan application that was to be approved (Tr. 292). 

He testified that, without discussing the applications with 
Nisnewitz, he himself falsified information on loan applica- 

, and Rodriguez (Tr. 292). 


tions from Prenclau, Ramirez 
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When Natalie Prenclau came to see Ramos, Ramos testified 
that she used LaMorte's name and did not mention Nisnewitz' 
name (Tr. 293). Ramos testified that he did not discuss 
Prenclau's loan application with Nisnewitz and did not 
ever receive any money from Nisnewitz for approving that 
application (Tr. 296). 

With respect to the Ramirez application, Nisnewitz 
called Ramos in early February, 1972, and Ramos told him 
to have Ramirez come to the bank. Ramos did not ask 
Nisnewitz to have Ramirez bring in five percent of the loan 
amount (Tr. 305-6). 

Rodriguez did not discuss the payment of money to 
Ramos nor did Ramos discuss such payments with Nisnewitz 
or LaMorte (Tr. 309, 357). 

Ramos testified that he never discussed with Nisnewitz 
what to put in the applications in order to have them go 
through and be approved and that neither Nisnewitz nor 
LaMorte ever told Ramos that there was anything false in 
any of the loan applications (Tr. 349-50). 
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3. Bank Witnesses 

Richard Reilly and Reuben Slutsky testified that 
they were employed respectively by First National City Bank 
and Manufacturers Hanover Trust Company and each identified 
loan applications offered by the Government as being loan 
applications to., one or the other of their banks (Tr. 44-48) . 

Slutsky testified that in the case of applications 
for loans to Manufacturers Hanover Trust Company the applica¬ 
tions are sent from the branch offices to a credit depart¬ 
ment committee located at 4 New York Plaza in Manhattan for 

c—-v* 

approval or declination of the loan (Tr. 48). 

The Defendant's Case 

Harold Nisnewitz testified on his own behalf that 
he was never a part of Glenn Turner's enterprises and that 
an acquaintance in Dare To Be Great referred some people 
to him regarding obtaining distributorships (Tr. 530). 







Nisnewitz testified in substance that he did not consciously 
falsify any information contained on loan applications, 
and that he had never told or directed loan applicants to 
put false information into the loan applications, but had 
written down what they told him (Tr. 566-67) . He further 
testified that he had never offered or paid money to Ramos 
or LaMorte to approve loan applications (Tr. 581-2), that 
he had discouraged loan applicants from applying for loans 
in order to go into Koscot or Dare To Be Great (Tr. 533, 

545, 598) and that the fee of $150.00 that he received 
was for the purpose of advising loan applicants as to whether 
or not they should go into Koscot or Dare To Be Great 
and if they did go into Koscot or Dare To Be Great to 
provide future services for them in the realm of accounting 
and tax services (Tr. 546). 
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P OINT I 

THE PROSECUTOR'S SUMMATION 
EXCEEDED THE BOUNDS OF PROPER 
COMMENTARY AND NECESSITATES 
REVERSAL _ 


The prosecutor's summation in this case was 
especially crucial because of the sharp conflicts in testi¬ 
mony between the loan applicants and appellant, and because 
the testimony of co-defendant Ramos was essentially harmless 
regarding appellant. 

Thus, under the circumstances, the jury looked 
to the prosecutor for a clear version of the Government's 
arguments on the evidence. What they received, however, was 
a summation which extended from fair commentary on the 
evidence to (a) statements of belief by the prosecutor in 
the truth of the loan applicants' testimony, (b) a distor¬ 
tion of the evidence and commentary on evidence outside the 
record, and (c) assertions amounting to exhortations to 
the jury to believe in the Government's case because of the 
position of the Government as a litigant. 




(a) Statements of belief by the prosecutor 

in the truth of the loan applicants testimony 


In her summation, the prosecutor strongly - and 
impermissibly - asserted that the co-defendant Ramos was 
telling the truth, as follows: 

"First you have the defendant Ramos. The 
defendant Ramos has pled guilty to this charge 
in the indictment. He has pled guilty to con¬ 
spiracy to submit false loan applications, 
and he was charged as a member of that conspiracy. 

"He took the stand, and testified. 

"Mr. Drescher would have you believe that 
Mr. Ramos lied on that stand from beginning to 
end except when it helped his client. Then he 
would concede maybe he was telling the truth. 

* * * * 

"Now let me ask you, when we talk about common 
sense, Mr. Ramos pled guilty, he testified that 
he pled guilty before Judge Owen. Yes, he said, 

'I hope that I get some consideration when it 
comes time to sentencing.' 

" What is he going to get consideration for? 
Perjured testimony before the judge who is going 
to sentence him? Does that make sense to you? 
That this witness is going to get on the stand 
and lie in front of the very judge who is going 
to sentence him? 

"Do you remember in response to a question by 
Mr. Drescher, when he was asked, 'Well, what 
promises were you told by the government?' 





15 


"Mr. Ramos said, he was told to tell the 
truth. And that's what he was told to do, to 
tell the truth. 

"He may have lied in the grand jury but he 
wasn't lying up there because at this point he 
had pled guilty . The only thing that he had 
going for him is if he testified for the 
government, told the truth in front of the judge 
who was going to sentence him, that was his last 
chance. 

"Doesn't that make sense? Do you think this 
man is going to get up there and perjure himself 
and do you really believe as Mr. Drescher 
would suggest, that the United States Attorney's 
office was coaching him to perjure himself 
in a case? Is that important to the United 
States Attorney's office? 

" We don't suborn perjury. We prepare wit¬ 
nesses, yes, we talk to witnesses; it is our 
duty . We represent the government in court, we 
have to give the government the best represen¬ 
tation possible. 

" Part of that representation is talking to 
witnesses, find out what the facts are. If 
they testified in front of the grand jury, if 
they had given a statement to the FBI, they are 
given those statements to read. That's only 
natural." 

(b) Distortion of the evidence and commentary 
on evidence outside the record 


Later, when the prosecutor was dealing with the 

testimony of appellant, she again stepped over the boundary 

« 


between proper argument and impermissible comment, as follows: 




---- - $ 
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"Mr. Nisnewitz testifies he is going to 
charge these people this fee for future 
accounting services. These are future 
clients of his, right? Future clients if they 
go into Koscot and Dare To Be Great; he's got 
a client there. They want their books and 
records kept. They want their tax returns 
done. He is in business. He wants more 
clients. That is not his testimony, first 
thing he does is say, 'Oh, don't go into 
this business.' I mean if you believe it. 

Isn't that against his financial interest? 

Do you really think that that was what was 
going on here? This is an accountant. He wants 
business. He wants clients. He wants to 
make money . But he says the first thing he 
does is tell these peoppe, 'Don't go into it, 

I don't think much of the program.' 

"These are people who are coming to him 
through that program. Does that make sense to 
you? I mean does that strike you as a truthful 
statement? And that these people, yes, they 
were not named as defendants, they were named 
as co-conspirators, they all testified that they 
knew what was going on. They were victims as 
much as anything. Here they were all in a 
particular circumstance where money meant a lot 
to them . Some were unemployed. Miss Prenclau, 
her marriage had broken up. And they all find 
their way to Mr. Nisnewitz; and they were all 
hurting for money. That is certainly something 
that they have in common. They are all hurting 
for money . And yet they are willing to turn over 
a hundred or $150 to Mr. Nisnewitz for future 
accounting services if they happen to get into a 
program that the reason why they are there is 
because they don't have the money to invest in it? 
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* 1 mean, think about that. Does that make 


sense to you? If you were going to an accountant 


and you wa 

‘ed to invest 

in a 

company and 

was 

going 

to 

_»st you money, 

which 

you 

didn't 

have, 

would 

you 

start plunking 

down 

$150 

for future 


accounting services?" 


As appellant's counsel correctly pointed out, 
in objecting to these statements, there was no testimony 
that the loan applicants did not have money, were "hurting 
for money," or indeed that they were "victims". Nor was 
there evidence that appellant wanted "business", "clients", 
or to "make money", as the Government urged. 


At another point in the summation, the prosecutor 


asserted: 


"Now, there is a great deal of argument in 
this case about the money order. Was the money 
order sent, was it given? There is no dispute 
there was a $50 money order because there was 
a $50 money order. 

* * * * 

"While we are on that $50 money order , what 
other testimony do we have about the money order ? 

"We have Mr. Ramos testifying that he received 
a call from Thomas LaMorte, and LaMorte told him 
he was going to get a money order from Natalie 
Prenclau. 






* * * * 

"And you heard the testimony from these people. 
What are we talking about an innocent referral? 

These people testified that they went to Mr. Ramos 
specifically down at Canal Street after having 
gone out to Mr. Nisnewitz' office out in Queens, 
sent all the way to a branch of the First National 
City Bank down in Canal Street, to see Mr. Ramos. 
They were told to see Mr. Ramos. It is true 
Natalie Prenclau didn't testify that she was told 
to see Mr. Ramos. She didn’t remember. That's 
all she can tell us, the truth. She didn't remember. 

* * * * 

"Natalie Prenclau said she never met Mr. 

LaMorte. Who is lying? You may find that it was 
Mr. LaMorte who was lying to Mr. Ramos; that Mr. 
LaMorte was lying when he said he knew Natalie 
Prenclau. 

"She said she never met him. That it was Mr. 
LaMorte lying when he said that she had a loan 
with his branch or with the National Bank of 
North America. Mr. Drescher said if there was a 
loan application to the National Bank of North 
America by Natalie Prenclau you can bet the 
government would walk in here with it. 

would sure try and we didn't, because 
there wasn't any loan to the National Bank of North 
America . 

" But Mr. LaMorte told Ramos that . You may find 
that that's a false statement made by Mr. LaMorte — 

(Mr. Friedman arose.) 

"THE COURT: On this record there is no 
evidence of any such loan." 
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In these excerpts, the prosecutor continually 
referred to matters of fact which were not supported by 
the record: 

(1) there was a clear dispute on the record 

as to the $50 money order; 

(2) Ramos' testimony was that LaMorte called him 

as to a $15 money order, not a $50 money order; 

(3) Prenclau testified that she was not told 

to see any particular person at First National City Bank, 

not that she "didn't remember"; 

(4) no evidence at all was adduced as to a 

National Bank of North America loan. 

(b) Assertions regarding the Government's position 
as a litigant _______— 

Throughout her summation, the prosecutor placed 

undue stress on the position of the Government and of the 

United States Attorney's Office as a litigant in this matter. 

Thus, at the outset of her summation, she asserted: 

"This is a very important case to the 
government. The government's responsibility 
to enforce criminal laws. 
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"You heard Mr. Drescher make accusations that 
the United States Attorney's office is all but 
suborning perjury on that stand. It is the duty 
of the United States Attorney's office to see 
that the criminal laws are enforced and that the 
reason that we are here is to present evidence 
to you, and you make that determination. 

"Our job is to present the evidence..." 

Later, the prosecutor asserted: 

"Do you think this man is going to get up 
there and perjure himself and do you really believe 
as Mr. Drescher would suggest, that the United 
States Attorney's office was coaching him to 
perjure himself in a case? Is that impo rtant—to 
the United States Attorney's office? 

" We don't suborn perjury. We prepa re witnesses, 
yes, we talk to witnesses; it is our duty. We 
represent the government in court, we have to 
give the government the best representation possible. 

"Part of that representation is talking to 
witnesses, find out what the facts are. 


Thus, the prosecutor placed the credibility of 
the Government and the United States Attorney's Office into 
the scales to give more weight to the credibility of the 
Government's witnesses. 

These three types of commentary have strongly 
been inveighed against by courts and professional bodies. 
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In the American Bar Association's Standards Relating to 
the Prosecution Function 5.8-5.9, at 126 et seq. (Approved 
Draft 1971), a prosecutor's permissible argument was 
specifically delimited: 


"5.8 Argument to the jury. 

(a) The prosecutor may argue all reasonable 
inferences from evidence in the record. It is 
unprofessional to misstate the evidence or mis¬ 
lead the jury as to the inferences it may draw. 

(b) It is unprofessional conduct for the 
prosecutor to express his personal belief or 
opinions as to the truth or falsity of any testi¬ 
mony or evidence or the guilt of the defendant. 

(c) The prosecutor should not use arguments 
calculated to inflame the passions or prejudices 
of the jury. 

(d) The prosecutor should refrain from argu¬ 
ment which would divert the jury from its duty 
to decide the case on the evidence, by injecting 
issues broader than the guilt or innocence or 
the accused under the controlling law, or by 
making predictions of the consequences of 

the jury's verdict. 

"5.9 Facts outside the record. 

It is unprofessional conduct for the prosecutor 
intentionally to refer to or argue on the basis 
of facts outside the record whether at trial or 
on appeal , unless such facts are matters of common 
public knowledge based on ordinary human experience 
or matters of which the court may take judicial 
notice." 
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Whether or not the prosecutor intentionally 
made the improper comments cited above is irrelevant. 

In United States v. Grunberger , 431 F.2d 1062 (2d Cir. 1970), 
the Court held that an expression of strength in the 
Government's case was "improper beyond dispute." The 
Court explained that: 

"If the jury believed that the prosecutor was 
an experienced one and knew about a lot of 
cases, they were left with no alternative but 
to believe the Government's witness, Berger. 

The remark was not merely an averment of a 
personal belief in Grunberger's guilt based on 
the evidence adduced at Grunberger's trial; 
it was a statement of belief that the jury was 
expected to understand came from the prosecutor's 
personal knowledge of, and from the prosecutor's 
prior experience with, other defendants and as 
such he was speaking as an expert based upon 
matter outside the record. That the remark was 
improper is beyond dispute. See Lawn v. United 
States, 355 U.S. 339, 359 n. 15, 78 S. Ct. 

311, 2 L.Ed.2d 321 (1958); Gradsky v. United 
States, 373 F.2d 706, 710 (5 Cir. 1967); 

United States v. Sawyer, 347 F. 2d 372, 373 
(4th Cir. 1965); United States v. Johnson, 331 
F.2d 281, 282 (2 Cir.) cert, denied, Pheribo v. 
United States, 379 U.S. 905, 85 S.Ct. 196, 13 
L.Ed. 2d 178 (1964); Thompson v. United States, 

272 F.2d 919, 921 (5 Cir. 1959) cert, denied, 

362 U.S. 940, 80 S.Ct. 805, 4 L.Ed.2d 769 (I960); 
Schmidt v. United States, 237 F.2d 542, 543 
(8 Cir. 1956)." 



Further, in United States ex rel. Haynes v. 


McKendrick, 350 F.Supp. 990, 997 (S.D.N.Y. 1972), aff'd , 
481, F2d 152 (2d Cir. 1973), Judge Motley held that asser¬ 
tions by the prosecutor on the defendants' credibility 
amounted to a statement of belief by the prosecutor not 
condoned by Grunberger ; see also United States v. Perez, 
493 F.2d 1339 (10th Cir. 1974). 

Under the circumstances, the statements by the 
Government herein also were impermissible statements of 
belief by the prosecutor upon which the jury would and did 
put unwarranted reliance. 

The conviction, accordingly, should be reversed. 
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POINT II 

THE EVIDENCE WAS INSUFFICIENT 
TO SUSTAIN A VERDICT OF GUILTY 
AS TO COUNT 7, THE CONSPIRACY 
CHARGE, AND THE COURT SHOULD 
HAVE SET ASIDE THE VERDICT 

When the jury returned with its verdict of guilty 
as to Nisnewitz on Count 7, and not guilty as to La Morte 
on Count 7, it was apparent that there was a fatal incon¬ 
sistency between the two, requiring reexamination of the 
evidence of Nisnewitz's guilt. 

Such an examination would have revealed that 

(1) the confessed co-conspirator Ramos in fact 
had only innocent telephone calls with Nisnewitz, never 
discussed with him falsifying loan applications or receiving 
payments, and in fact falsified information on the loan 
applicants solely by himself; 

(2) the co-defendant La Morte who did share 
in payments with Ramos had been acquitted, thus necessi¬ 
tating a conclusion either that there was no conspiracy 
or that I-a Morte was not a member of the conspiracy; 
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(3) on either theory of La Morte's acquittal/ 
Nisnewitz should also have been acquitted. 

The combination of La Morte's acquittal and 
Ramos' failure to inculpate Nisnewitz required the Court 
to grant the post-trial motion to set aside the verdict 
on Count 7. 

In Herman v. United States / 289 F.2d 362, 368 
(5th Cir.), cert, denied ,368 U.S. 897 (1961), the Court stated 

"A conspiracy cannot be committed 
by a single individual acting 
alone; he must act in concert 
with at least one other person." 

Here, there was insufficient evidence on which the jury 

could conclude that Nisnewitz acted in conspiratorial 

concert with Ramos or La Morte. 

Accordingly, the conviction of Nisnewitz on 
Count 7 should be set aside. 




POINT III 


THE PROSECUTOR'S SUMMATION AND THE 
COURT'S CHARGE CONFUSED THE JURY 
AS TO WHAT STANDARDS TO APPLY IN 
JUDGING APPELLANT'S GUILT OR 
INNOCENCE OF THE CRIME CHARGED IN 
COUNT 7 


Count Seven of the Indictment is drafted in 
traditional conspiracy terms; however, the Indictment also 
refers, in che statutory reference, to the aiding and 
abetting statute, 18 U.S.C. §2. Thus, the appellant 
was charged with conspiracy and aiding and abetting a 
conspiracy. 


The charge in the Indictment caused both the 
prosecutor and the court to confuse the jury with the 
different standards to be applied in determining the guilt 
or innocence of the defendants in Count 7. ’’ 


In her summation, the prosecutor asserted: 

"Now the defendants Nisnewitz and LaMorte 
are charged not only with conspiracy but with 
aiding and abetting; and if they were aiding 



27 


and abetting, in submitting false loan applica¬ 
tions, and if you find that the evidence shows 
that they were aiding and abetting, in sub¬ 
mitting these false loan applications, then 
they have violated the law. It is not 
necessary that Mr. LaMorte walk into the bank 
with the false loan application and the judge 
will charge you on that. If he has a part 
in it, and aids and abets, and causes that 
false loan application to be submitted to the 
bank, that is a violation of the law." 


Thus, the prosecutor attempted to draw a distinction between 
the charge of conspiracy and of aiding and abetting, and 
strongly implied that appellant could be guilty of the 
crime charged in Count Seven without being guilty of 
conspiracy (98 a). 


Similarly, the Court charged the jury, in his 
very last instruction before the jury retired to deliberate: 


"Finally, I further charge you that the 
aiding and abetting statute, Title 18, United 
States Code, Section 2, as to which I earlier 
instructed you in detail, is equally to be 
considered by you on the conspiracy count, 
count 7, should you find it to be applicable 
in any way to the facts that you are consider¬ 
ing on that count. 
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"Now, ladies and gentlemen, with those 
supplementary instructions, if you will 
please retire to the jury room - and before 
going, we will swear the marshal, — 

It is my duty at this time to thank the 
alternate jurors for their faithful and 
considerate service here and to excuse you 
with the thanks of the Court (186a)." 

Earlier, the Court had charged with respect to 

aiding and abetting: 

"Now I charge you that in order to convict, 
it is not necessary for the government to show 
that Mr. Nisnewitz physically made a false 
statement or that he applied for a loan. 

"The law is that one who aids and abets 
another to commit an offense is just as 
guilty of that offense as if he committed it 
himself. 

"To determine whether a person aided and 
abetted the commission of an offense, you 
ask yourselves these questions: 

"Did he associate himself with the venture? 

"Did he participate in it as something 
he wished to bring about? 

"Did he seek by his actions to make it 
succeed? 

"If he did, then he is an aider and abettor. 

"Under the law, a person may be guilty of 
making a false statement if he knowingly causes 
another to do the act, resulting in the mis¬ 
statement of act, whether the party thus actually 
making the misstatement of fact is a knowing 
participant in the falsification or simply an 
innocent intermediary whose misstatement is the 
result of ignorance, negligence, or misunder¬ 
standing rather than intention (139a-140a)." 
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Thus, the Court in effect charged the jury 
that appellant could be guilty of the crime charged m 
Count 7 if he associated himself with persons who were 
"simply innocent intermediaries." Further, the Court s 
charge left it open for the jury to apply the tests of 
aiding and abetting to the charge of conspiracy, involving 

different elements. 

In United States v. Falcone , 311 U.S. 205 
(1940) , the Supreme Court was faced with the question of 
what evidence was sufficient to sustain a conviction for 
conspiracy. The Government sought to raise the argument, 
which the Court refused to consider, that one who 
has knowledge of a conspiracy to distill illicit spirits 
and sells materials to a conspirator knowing they will be 
used in the distilling is himself guilty of conspiracy. 

Either of two theories was advanced to support this argument: 
(1) "either because his knowledge combined with his action 
makes him a participant in the agreement which is the 
conspiracy" or (2)"what is the same thing he is a principal 
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in the conspiracy as an aider or abettor..." (suEra at 204). 

Thereafter, in Direct Sales Co. v. United States, - 

319 U.S. 703, 709 (1943), the Falcone principle was stated as 

"one does not become a party to a conspiracy 
by aiding and abetting it, through sales of 
supplies or otherwise, unless he knows of the 
conspiracy (Emphasis added). 

Thus, the Supreme Court recognized that one may 
be an aider and abettor of a conspiracy innocently, without 
becoming a member of the conspiracy. 

In Nye & Nissen v. United States , 336 U.S. 613 
(1949), the Court went further, stating that the conspiracy 
theory underlying the rule in Pinkerton, v. United Sta t e s, 
328 U.S. 640(1946) was narrow in scope, "doling] service 
where the conspiracy was one to commit offenses of the 
character described in the substantive counts. Aiding a nd 
abetting has a broa d er application ... Aiding and abetting , 
rests on a broader base..." (supra at 612). 
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Finally, in United States v. Tropiano , 418 

F. 2d 1069 (2d Cir. 1969), cert, denied , 397 U.S. 1021 (1970), 

the Court of Appeals for this Circuit stated that: 

"Conspiracy to commit a substantive offense 
and aiding and abetting the commission 
of the same offense constitute separate 
and distinct crimes..." 

See also Ottomano v. United States , 468 F.2d 269 (1st Cir. 
1972), cert, denied , 409 U.S. 1128, reh. denied , 410 U.S. 

948 (1973). 


Collectively, these cases stand for the proposi¬ 
tion that aiding and abetting and conspiracy involve and 
require different standards of proof and are separate and 
distinct crimes. 



The crucial aspect in this case is that appellant 
and LaMorte were charged with conspiracy and aiding and 
abetting a conspiracy, the latter charge of which required 
the jury to apply a different standard to the evidence 
than the former. But neither the Court nor the prosecutor 
helped illuminate the difficult area; rather, the jury 

j 

{ 

i 
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was left to its own devices to apply the aiding and 
abetting standard to the conspiracy charge. 

This was error; the jury should have been 
clearly instructed on the possibility, highlighted in 
Falcone and in Direct Sales , that one could be an aider 
and abettor of the conspiracy, and not be guilty of 
conspiracy. The jury, in fact, was confused by the 
conspiracy and aiding and abetting charge, asking that 
the "elements" of conspiracy be read back to them, 
and asking to have copies of the Indictment sent to them, 
both requests being granted (217a, 219a-220a). 

Because the jury was essentially left uninstructed 
and misinstructed on the crucial area of aiding and abetting 
and conspiracy, the conviction of Nisnewitz should be reversed. 
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POINT IV 

THE GOVERNMENT FAILED TO PROVE 
THE NECESSARY ELEMENT OF VENUE 
IN THE SOUTHERN DISTRICT OF 
NEW YORK ___,_ 

Counts 3 and 5 of the Indictment charged that 
"in the Southern District of New York and elsewhere", 
appellant aided and abetted the filing of false bank 
applications at Manufacturers Hanover Trust Company by 
Gustavo Ramirez and Johnny A. Rodriguez. The particular 
bank involved was a branch of Manufacturers Hanover 
in Queens in the Eastern District of New York. There was 
no evidence that any act by any person in any way whatso¬ 
ever connected with the preparation and filing of the 
false bank applications of Ramirez and Rodriguez at this 
bank was performed and committed in the Southern District 
of New York. In fact, every act was performed in the 
Eastern District of New York. 

Under Rule 18, F.R.Cr.P., "except as otherwise 
permitted by statute or by these rules, the prosecution 
shall be had in a district in which the offense was committed." 
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Any offense that was committed was committed at the branch 
in the Eastern District of New York and it was the official 
act of that bank branch that the Government's proof, taking 
in its strongest light, indicated that appellant intended 
to influence. Furthermore, all of Nisnewitz’ activities 
in preparing these particular bank applications also took 
place at Ozone Park, so that the aiding and abetting aspect 
of the offense also took place in the Eastern District. 


" The venue rules and the jury vicanage 
provision of the Sixth Amendment are 
not to be treated lightly. United States 
v. Johnson, 323 U.S. 273, 276 (1944); 

Travis v. United States, 364 U.S. 631, 

636 (1961); Delaney v. United States, 199 
F.2d, 107, 115-116 (1st Cir. 1952)". 

United States v. Flaxman , 304 F.iapp. 

1301 (S.D.N.Y. 1969). 

In Flaxman , Judge Tyler held that where the 
Government had charged that the defendant aided and abetted 
others in falsifying material facts within the jurisdiction 
of an agency of the United States, and where it had proved 
that "the defendant completed his active role in the crime 
ir. the Eastern District [where] the forms were handed over 
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to the lender...who then sent the forms to the VA office 
in Manhattan" (at 1304), and where "virtually all the 
evidence which the jury had to consider related to events 
which took place in the Eastern District" (id), the indict¬ 
ment could not stand in the Southern District of New York 
and was dismissed. 

United States v. Candella , 487 F.2d 1223 (2d Cir. 
1973), cert, denied, 39 L.Ed.2d 872 (1974) is not the 
contrary. There, Judge Mulligan held that, where affidavits 
and bills of lading were "simply accepted at the City's 
branch office in Brooklyn for the convenience of parties 
seeking to file papers with the Department of Relocation 
and were then conveyed to the central office in Manhattan 
for examination and payment " ( supra at 1227) (emphasis added) 
there was an offense committed in more than one district, 

18 U.S.C. §3237(a). Further, appellants cited no authority 
for their position that venue did not exist in the Southern 
District. Finally, Judge Mulligan found that "the force 





propelled here by the defendants immediately contemplated 
Manhattan." ( supra at 1228). Here, however, no evidence 
whatsoever was submitted by the Government that the defendant 
contemplated that the bank application be forwarded or 
processed to Manhattan; furthermore, there was no element 
of convenience of parties involved here. The applications 
were submitted to the branch in Queens over which Nisnewitz 
allegedly had influence by virtue of his relationship 
with one Westphal, the bank's loan officer. 

Under identical circumstances, in a companion 
case. United States v. Nisnewitz , 74 Cr. 95 (S.D.N.Y. 

July 3, 1974), Judge Lasker dismissed the indictment at the 
end of the trial as to Nisnewitz and a co-defendant on 
grounds of improper venue. The bank branch involved was 
the same, and the circumstances presented by the Government 
to prove the venue were the same. Judge Lasker held, in 
an oral opinion, that the crime of influencing the bank was 
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committed in the Eastern District, not the Southern District.* 


* The fact that the loan applications were internally processed 
by Manufacturers Hanover from Queens in the Eastern District 
to Manhattan in the Southern District is, for purposes of 
venue, irrelevant. The main force of appellant and the 
loan applicants was spent in the Eastern District and the 
evidence was that it was a loan officer at the branch over which 
appellant had influence, and payment, if any, would have come 
from that branch. By comparison, in Candella , it apparently 
was "contemplated" by the defendants that papers filed in 
Brooklyn would be conveyed for official action to Manhattan 
where payment would be made. 
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POINT V 

THE FACTS AND CIRCUMSTANCES SURROUNDING 
THE SENTENCING OF DEFENDANT NISNEWITZ 
WARRANT THIS COURT’S DEPARTURE FROM 
ITS GENERAL RULE PRECLUDING REVIEV7 _ 

Despite the general rule precluding review of 
criminal sentences, this court has not been loath to 
vacate sentences in appropriate cases. See United States 
v. Malcolm , 432 F.2d 809, 815 n.2 (2d Cir. 1970). 

Review has been granted in two broad areas. The 
first is ir. cases where tne district judge has exercised 
no discretion whatever in setting the sentence, as in the 
case of mechanical sentencing, where the judge makes his 
determination without regard to the individual circumstances 
of the defendant. United States v. Schwarz , F.2d 

(2d Cir. 1974) [N.Y.L.J. (8/28/74)]. See United States 

v. Baker , 487 F.2d.360 (2d Cir. 1973); Woosley v. United 
States, 478 F.2d 139, 143-145 (8th Cir. 1973); and 
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United States v. Wilson . 450 F.2d 495, 490 (4th Cir. 1971).* 
Review has also been granted in cases where 
discretion has been exercised, but abused. As stated by 
this court in United States v. Holder , 412 F.2d 212, 214-15 
(2d Cir. 1969) 


"If the sentence could be 
characterized as so manifest an 
abuse of discretion as to violate 
traditional concepts, it is possible 


* As perhaps best stated in Woosley , supra at 144-145, 

"The rule against review of sentences 
is founded primarily upon the premises 
that a trial judge, who has the best 
opportunity to observe the defendant and 
evaluate his character, will exercise 
' ^ ^ discretion in imposing sentenc .***On 

that assumption we ordinarily defer to the 
trial court's judgment. However, where 
as here, district court has not 

exercised discretion in imposing sentence, 
there is no reason for us to defer to 
the trial court's judgment. In reviewing 
such a sentence, we would not be usurping 
the discretion vested in trial judges; 
rather we would be according the defendant 
the judicial discretion to which he is 
entitled.***" [Citations ommitted] 
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that we might, pursuant to our 
power to supervise the administration 
of justice in the circuit, overturn 
our long established precedents of 
non-intervention and intervene." 

See also Smith v. United States , 273 F.2d 462, 469 (10th 

Cir. 1959) (Murrah, C.J., dissenting), cert, denied , 363 

U.S. 846 (1960). 


It is clear that the Court's sentencing herein 
was characterized by an abuse of discretion, and this 
must be modified. 

Nisnewitz, who had no prior criminal record, 
was married, with two children, was sentenced to a prison 
term of one year and one day on Counts 1-6, and a prison 
term of one year and one day on Count 7, consecutive to 
Counts 1-6, but suspended as to the sentence on Count 7. 


It would appear from the District Court's 
statement (207a-208a) that the Court placed great weight on the 
statement of appellant to the probation offioe after trial that he had 
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"no knowledge that the making of an incorrect bank 
application was a violation of law." In light of the 
fact that Nisnewitz faced trial on another indictment 
on similar charges, it is not surprising that he would 
make such a statement to the probation office; further, 
Nisnewitz's statement did not amount to a repudiation 
of the evidence at trial but only an attempt to indicate 
his failure to comprehend the seriousness of his acts. 

Yet, the Court regarded such a failure of 
comprehension as not being worthy of credit and sentenced 

him accordingly. 

Furthermore, in evaluating the crimes committed 
the Court incorrectly stated that six counts involved a 
"deliberate despoiling of the funds" of the banks, "almost 
in the nature of stealing" (206a). Yet, the evidence was 
that only two of the six loan applications were approved 
and there was no evidence at all on whether the loans were 


defaulted upon. 
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In view of the foregoing, defendant Nisnewitz 
contends that the sentencing involved an abus'i of discretion 
which should cause this court to vacate the sentence. 

As urged by counsel, probation would have served all 
of the purposes of the criminal law (200a-201a), and review 
of this sentence would present an excellent opportunity 
for the court to act in accordance with the principles 
of more humane sentencing as discussed at the most recent 
Second Circuit conference. 





CONCLUSION 


For reasons set forth above, the conviction 
9 

of appellant must be set aside and the matter remanded 
to the District Court, for a new trial. 


Alternatively, the District Court should be 
directed to review and modify the sentence imposed. 


DAVID M. BRODSKY, ESQ. 
Attorney for Appellant 
80 Pine Street 
New York, N.Y. 10005 
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0-3 ' UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

- v - 

HAROLD NISNEUITZ, JOSE RAMOS, JR., 
and THOMAS LA MORTE, 


Defendants. 


ixcp ill aiicc & 
GUGGfJiHEIMO? £ UIlTnjJYT 
YJBIWE sum, tlY 

indictment 

74 Cr. 


The Grand Jury charges: 

On or about the dates hereinafter set forth, in the 
Southern District of New York and elsewhere, HAROLD NISNEWITZ, 
the defendant, unlawfully, wilfully and knowingly did make and 
cause to be made and did aid, abet, counsel, command, induce 
and procure the making of false statements, reports and wilful 
overvaluations of property and security, as hereinafter set 
forth, in and in connection with loan applications submitted by 
persons, hereinafter set forth, to banks, hereinafter set forth, 
the deposits of which were then insured by the Federal Deposit 
Insurance Corporation, for the purpose of influencing the action 
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M"nc 

-1979 
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COUNT DATE 
i 1/24/72 • 



2/3/72 


5 12/20/71 



6 2 / 2/72 



Sa. 


LOAN 

APPLICANT BANK 


FALSE 

STATEMENTS 


GUSTAVO 

RAMIREZ 



Manufacturers GUSTAVO RAMIREZ 
Hanover earned an annual 

Trust salary of $10,256 

and earned additional 
Income of $3500 as 
a part-time salesman; 
the purpose of the 
loan was for 
furniture and a 
vacation; GUSTAVO 
RAMIREZ was born 
on March 1, 1947. 


GUSTAVO First Nat'l GUSTAVO RAMIREZ 

RAMIREZ City Bank earned an annual 

salary of $10,256 
and earned additional 
Income of $3500 as 
a part-time salesman; 
the purpose of the 
loan was for 
furniture and a 
•vacation; GUSTAVO 
RAMIPEZ was born 
. on*March 1, 1947. 


JOHNNY A. 
RODRIGUEZ 


Manufacturers JOHNNY A. RODRIGUEZ 
Hanover was employed and 

Trust earned an annual 

salary of $16,640 
and earned additional 
Income of $4000 as a 
salesman; the purpose 
of the loan was to 
renew the' apartment 
of RODRIGUEZ. 


JOHNNY A. First Nat'l 

RODRIBUEZ City Bank 

1 


JOHNNY A. RODRIGUEZ 
was employed and 
earned an annual 
salary of $20,020 
and earned additional 
income of $4000 as 
a salesman; the 
purpose of the loan 
was to renew the 
apartment of 
RODRIGUEZ. 


(Title 18, United States Code, Sections 1014 and 2). 




COUNT SEVEN 


4>a 


The Grand Jury further charges: 

From on or about January 1, 1971 up to and including 
the date of the filing of this Indictment, in the Southern District 
of New York and elsewhere, HAROLD HISNEWITZ, an accountant, and 
JOSE RATIOS, Jr., who at all relevant times was a loan officer of 
First National City Bank and THOMAS LA NORTE, who at all relev ant 


rd-1919 

I-I50-5 


times was a loan officer of National Bank of North America, the 
defendants, and Natalie V. Prenclau, Rocer La Ferla, Gustavo 
Ramirez and Johnny A. Rodriguez (hereinafter "loan.applicants’) 
named herein as co-conspirators but not as defendants, unlawfully, 
wilfully and knowingly did conspire, confederate and agree among 
themselves and with other persons to the Grand Jury known and 
unknown, to commit offenses against the United States, to wit, 
to violate Title 18, United States Code, Section 101'J, by making 
false statements, reports and wilful overvaluation of property 
and security in connection with loan applications submitted by 
said loan applicants, and others, known and unknown to the 
Grand Jury, to First National City Bank, Manufacturers Hanover 
Trust, National Bank of North America, and others, all banks, 
the deposits of which were then insured by the Federal Deposit 
Insurance Corporation. 

(a) It was part of said conspiracy that said loan 
applicants and others, knov/n and unknown to the Grand Jury would 
seek bank loans and invest any funds obtained thereby in "Dare 
To Be Great'', a pyramid selling program. 

(b) It was further part of said conspiracy that 
defendant HISNEWITZ would charge said loan applicants and others, 
known and unknown to the Grand Jury, a fee ranging from appro¬ 
ximately $100 to $150 to cause loan applications containing false 
information to be prepared. 



(c) It was farther part of said conspiracy that 
defendant NISNEWITZ would refer said loan applicants and others, 
known and unknown to the Crand Jury, to defendant RAMOS at the 
First National City Bank and to defendant LA MORTE at the National 
Bank of North America for assistance in causing said loans appli- 
. cations to be processed by said banks and that defendants RAMOS 
and LA MORTE would receive fees from NISNEWITZ and others. _ 



OVERT ACTS 

In furtherance of said conspiracy and to effect the 
objects thereof, the following overt acts, among others, were 
committed in the Southern District of New York: 

1. On or about January 6, 1972 a loan application was 
submitted by Natalie V. Prenclau to First National City Bank. 

2. On or about February 3, 1972 a loan application 
was submitted by Gustavo Ramirez to First National City Bank. 

(Title 18, United States Code, Sections 371 and 2) 


FOREMAN 


PAUL J. CURRAN 
United States Attorney 





1 


mbbr 64 


2 




?3L 

762 

AFTERNOON SESSION 

f 

1:20 p.m. 

(In open court; jury present.) • 

THE COURT: Now, ladies and gentlemen, we are now 
at a point in this trial where counsel will sum up to you. 
This is their final opportunity to address you and deserves 
from you, and I am sure it will receive, the same careful 
attention and consideration I know you have given the proof 
in this case as you have heard it coming in. 

I repeat that in considering the summations you 
arg to keep an open mind as I urged you at the beginning 



of the trial throughout the summation of each counsel. 


This is to keep such a state of mind until you retire to 
deliberate. 

Now, Mr. Friedman, I understand that you will be 
the first to address the jury. 

MR. FRIEDMAN: Yes, your Honor. 

If it pleases the Court, Miss Hynes, Mr. Lawyer, 
Mr. Drescher, Miss Ash, ladies and gentlemen of the jury: 

As Judge Owen has just advised you, we have 
reached that stage in the trial known as the summation. 

First I would like to thank you for your attention 
during this trial. I noticed that you were all paying 
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close attention to the evidence that came from the witness 
chair, and I think you have a good appreciation of what has 
been going on here this past week. 

It is at this time in the trial that I am permitted 
to state to you what the evidence is as far as I have heard 
it; I am allowed to comment on the evidence, theorize 
as to what the evidence was, and to direct my remarks to you 
regarding both the oral evidence and that evidence that has 
been introduced, the documents. 

What I tell you the evidence is does not control. 

It is what your recollection, you as the sole triers of 
the fact, remember the evidence to be that controls. 

So I would ask you this: That in my remarks to 

you, if I misquote any of the evidence, or it contradicts 
what you remember the evidence to be, please discount what 
I say, because as I said before, you are the triers of the 
fact, and it is what you remember the evidence to be that 
counts. 

^f I in anyway state to you something that was'said 
from the witness chair that is incorrect, or doesn't jibe 
with what you remember the evidence to be, I am not doing it 
intentionally, I am a human being. I made notes, I have a 
memory, and that is all that I am relying upon. 

There has been a lot of talk about Turner 
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heard at the meetings. Not one of them testified that 
Mr. Nisnewitz was there. 

I believe we have established that Mr. Nisnewitz 
was not part of Turner Enterprises, Date To Be Great, or 
Koscot. 

What did these people learn at these meetings? 

Well, first, they learned that it would be a good 
deal to get into either Koscot or Date To Be Great. 

Mr. Ramirez testified you could make 50,000 to a hundred 
thousand a year if you had a distributorship. They were 
desirous of getting in. 

I believe, I think it is a fair statement, that 
the people who ran Turner Enterprises purposesly got 
these people interested to make big money by getting into 
these organizations. 

Secondly, I think what wo were able to bring out 
was that a great deal of time and effort was spent on tell¬ 
ing these people how they could get money to get into 
either Koscot or Date To Be Great. Mr. Ramirez told you 
that on his way back from the tour that they took him to up¬ 
state, a lawyer from Dare To Be Great gave him advice on 
how he should fill out an application to a bank. Remember 
that? 

He told you that this lawyer said "Don't put down 
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on the application that you want to invest this money in 
Dare To Be Great. " He said put down you want a vacation 
or furniture or whatever he said. I am sure that it 
must have been explained to these people that if they 
were going to make bank applications they must have refer¬ 
ences . So they knew what they needed in order to get a 
bank loan. Let's not forget that because I think that's 
important, especially as it applies to Mr. Nisnewitz. 

The first witness that testified for the govern¬ 
ment was a Mr. Gustavo Ramirez. 

Mr. Ramirez had testified that he went to a savings 
bank on his own. Kings Lafayette. He testfiod that he 
filled out an application there, that his loan was granted 
but he would have to have a co-signer. The Kings-LafayettQ 
application is not before you. You don't know what was in 
it nor do I. 

Mr. Ramirez is told by somebody that he should 
see Mr. Nisnewitz, and he goes to sec Mr. Nisnewitz,. 
and according to his testimony, the purpose of his 
visit was only to get a bank loan. 

He claims that ho gave.Mr. Nisnewitz certain 
information that was true. Mr. Nisnewitz wrote it down 
on a pad. Then from the pad it was given to somebody to 
type, and it was given back to him in a scaled envelope. 
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He does work for Cadillac Motors. He had the correc] 
address. He had in the application that he earned I be¬ 
lieve the figure was 10 or $12,000 a year from this 
position, and also that he had a part-time job where 
he earned additional money. 

Ramirez—> incidentally this application, the 
application filed by Ramirez went to Manufacturers 
Hanover. He testified Mr. Nisnewitz had sent him to 
see Mr. Westphal. 

There is absolutely no evidence or testimony 
of any wrong-doing on Mr. Westphal's part or any wrong¬ 
doing between Mr. Westphal and Mr. Nisnewitz. 

Mr. Nisnewitz, I believe, testified that he knew 
Westphal through clients who banked there, and that's why 
he sent Ramirez there. 

Ramirez gets this application to the Manufactur¬ 
ers Hanover Trust Company in a sealed envelope. He 
didn't know what was on the application. He takes the 
application to Mr. Westphal. Mr. Westphal opens the appli¬ 
cation, takes four or five other papers out of his desk, 
Ramirez signs the application. 

There is information added to the application 
but Ramirez still has no idea what's on the application. 

Now Mr. Ramiroz testified thereafter that ho was 


it 
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notified by Mr. Westphal one of two things, I'm not sure 
what the evidence is. One is that either the application 
was declined or, two, that he would need a co-signer. 

Now, we have Mr. Ramirez' application. It is an 
exhibit. The jury has a right to see it, read it, study 
it, and I also have looked at it. It's Government's 
Exhibit 3 in evidence. 

Now I looked through here and I noted that the 
application is dated 1-24-72, and next to Mr. Ramirez' 
signature is the date 1-25-72 and I presume that's the date 
he went* to Manufacturers Hanover. 

I also see this loan was approved. It says 
"Sent check to Branch 37 for pick up." 

Now, on the second page of this application, it is 
written that the purpose of the loan is for furniture 
and vacation. I believe Mr. Ramirez has testified that 
he wrote that in his own hand. 

Why is the date 1-25-72 important? I will get 

4 

to that in a moment. There is a page here that is part 
of the record that says stamp dated January 28, 1972, 

"Notice sent to applicant to contact branch office." 

That's January 28, 1972. 

Now January 24, 1972 is a Monday, the 25th is a 
Tuesday, the 28th is a Friday. Assuming that Mr. Ramirez 
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3 

gets notice immediately that his loan application is either 

f 4 

approved or declined or he need, a co-signer or whatever. 

5 

the next time he would have to contact the Manufacturers 

6 

Hanover Bank has to be Monday, which is the 31st of 

7 

the month, 31st of January, 1972. 

8 

Ho testified that after being notified from 

9 

the bank he calls Mr. Nisnewitz, and has a conversation with 


him,wherein Mr. Nisnewitz said "I will call Westphal, call 

11 

" bat *'" ” V '° rdS t0 ““ 0ffoct - There is a conversation 

.12 

•Where the witness testifies thereafter that he calls Mr. 

13 

Nisnewitz back and he is told to call Hostphal and 

14 

Westphal says "Call me in two days". 

15 

Well, he calls him in two days. That's February 

16 

2nd. Then he testified that he went to see Nisnewitz 


a day or two later. But did he? The application to the 

18 

First National City Bank, Government's Exhibit 4 in evidence. 

19 

and of course you are free to look at that as well, is 

20 

typed with a date on top, February 3, 1972 . 

21 

NOW there is very little time between when he 

22 

was notified by Manufacturers Hanover Trust and the date 


Of this second application. 

23 


24 

But we are told that thissecond application is 

25 

really the third application? Kell, anyway. 


Mr. Ramirez does not see the application, again it is put 
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into a scaled envelope, he goes down and sees Mr. Ramos>•/ 

Mr. Ramos has a conversation with him, and just generally. 
You can have the loan, you will need a co-signer. At which 
time Mr. Ramirez took the application and ripped it up. 

Then he goes back to Nisnewitz' office and another 
application is prepared and again he doesn’t see it. 

At the same tine a W-2 statement is prepared for him by/.« 
Nisnewitz. He.goes back and sees Ramos. But when does he 
see Ramos? He doesn't see him the next day. Ramos 
testified, and it is indicated right on the application, 
that it was February 9th. 

Nisnewitz testified that the date he put on the 
application was the date that he typed them. It is 
reasonable. It is on every other application, but now we 
have a six-day hiatus and we are led to believe that during 
this six days, that Mr. Ramirez doesn't know that what's 
in the application — or perhaps this is really the only 
application that was made to the First National City Bank, 
an Mr. Nisnewitz testified tOi " 

Again, if you look at the application, and you 
may, you will see that the purpose of the loan is 
written in Ramirez' hand. 

Ramirez stated to you that certain items in that 
application were false. He didn't earn the money that 
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was put in thcre f rom his job at Cadillac Motors, he didn't 
earn additional income. The purpose of the loan is incor¬ 
rect although he wrote it himself, and his date of birth 
is wrong. 

But when he sees Ramos, there is evidence on 
the application that Ramos saw certain evidence; Social 
Security card, a Shell Credit Card, classification card, 
birth certificate, date of birth, 3-1-47. Mr. Ramos 
testified he never saw the birth certificate, but the 
W-2 statement he did see. We all know that a draft card 
has been used since the Second World War to prove somebody's 
age. There is a date of birth on it. So assume he did 
not see the birth certificate as he testified to, but 
he did see the draft card. Certainly that would be 
6 evidence of Mr. Ramirez* birth. Or if that had been 

presented to you, birth certificate, or a draft card, you 
would know what Ramirez' date of birth was. You would 
also know, if Ramirez had brought in his income tax or 
any other thing from that period of time, what his earnings 

were. But you don't know. You have to take Ramirez* 

word. 

The next witness that the government produced was 

o 

a Miss Prenclau. 

Now, she was a nice lady. I think everybody 
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would feel compassion for her in her situation. Miss 
Prenclau was separated from her husband. She told us she wa 
unemployed. Apparently part of her furniture ..ad been 
in storage. She needed money. She went with a man by the 
name of Tito, i believe, to a meeting of Koscot. 

There again she heard about how she could get into 
business, they told her how she could borrow money, 

and Tito apparently had a distributorship or something 

to do with Koscot, and he brought Miss Prenclau to see 
Nisnewitr. Now when Miss Prenclau gave her statement 
to the FBI, and that's marked in evidence and you may — 
orportions of it are marked in evidence and those portions 
you are free to see - and I believe they were read to 
you - Miss Prenclau testified or it was stated in the 
FBI record, -When I went the second time, the application 
was in an envelope. He told me to go to the" - no,I am 
sorry — I don't want to go into that right now. 

What she testified to you and what was read to 
you were questions from her FBI statement. No. 1, where' 
she did not know Tito's last name. It said last name 
unknown. Itwas printed in on top, Kantish or Kandish. 

When she went before the grand jury she was asked 
questions regarding the person who brought her to Nisnewits' 
office. She did not know his last name.' 
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But when she got on the stand she was well aware 
that his last name was Kantish. Where did that come 
from? Certainly it had to be supplied by the government. 
Now Miss Prenclau testified that when she went to Nisnewitz' 
office, during the first conversation with him she told him 
she had no place to work or she wasn't working, aid he told 
her to go out and get a place of employment, somebody 
that would verify her employment. 

She came back the second time, told him that she 
had a Mr. Crispel or something who worked for the Sal¬ 
vation Army, and he would verify the employment, and 
allegedly Mr. Nisnewitz then wrote Salvation Army as a 
place of employment, and the other information contained 
in the application. 

Now, Miss Prenclau is given this — excuse me for 
calling her Prenclau, Mrs. Rowe, but we know her as 
Prenclau — takes this application in an envelope from 
Mr. Nisnewitz, no name on the envelope, dow to the First 
National City Bank. Not told who to see. She testified 
when she got to the bank there were five or six people 
at desks, a woman comae in, says your turn is next, she 
went to a loan officer and the loan officer , she didn't 
know his name, she had nobody to see, took her application, 
she left. 
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Subsequently she Is advised that her loan has been 
granted. She wasn't told to see Ramos. 

Now, was is curious about this part of it is that 
when Miss Prenclau went back to pick up her money, there 
was a conversation about a cold that *he had; and she 

testified she did not go back because she did have a cold. 
Do you recall that? 

Now she got her money on January 31st. That 
date is established. That is the day she got her money. 

That is the day she got the envelope with the hundred dol- 
lars; both the money order, etc. 

Nisnewitz met her at her apartment house. Thei.e 
dates are important and I will tie them in in a moment. 

When she testified or when she gave her 
statement to the FBI, and that's in evidence and you may 
look at it, that portion of it, she told the FBI that the 
first time when she brought the application to the bank 
is when the man said to her "How is your cold?" It 
wasn't when she got the money. This statement is 
April 20, 1972. This is within two months I guess or 
two and a half months after she got the loan that she said 
when sho got to the bank for the first time with the 
application the man asked her how her cold was. 

Now she comes before you and she testified that the 
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2 

reason she did not go and get her money is because 


3 

she had a cold. But she went on January 31st. Dates 

j 

i 

i 

4 

become important. 

\ 

( 

i * 

5 

Now we have Mr. Rodriguez. Same story. He is 

; > 
• 

6 

brought to Nisnewitz' office.* From Nisnewitz* office he 

» 

• • * 

jj 

i 

7 

goes to Manuiacturers Hanover Trust, sees Mr. Westphal. 

* 

> 

. ! 

8 

Gives him an application. of course he is on welfare. 

i 

i 

9 

All the information in the application regarding his employ- 

t 

i i 

1 ! 

• 10 

ment, the purpose of the loan, etc., is false. But of 

i 

» 

i 

i 

11 

course what was written in regarding the purpose of the 

) 

!! 

12 

loan was in Rodriguez' own hand. 

11 

13 

Now he was brought there by a Willie Colon 

{ 

l 

14 

Willie Ion had a distributorship in Dare '•'o Be Great. 

i 

15 

I believe Mr. Rodriguez testified that if he could get the 


16 

money from the bank — I am sorry, it might have been 

• 

• " 

Koscot — that if he could get the money from the bank. 


18 

$5,000, he was going to buy his own distributorship. 


19 

Who was going to again buy that? Mr. C^slon. He 


20 

testified that Mr. Colon would earn $3,000 if he got his 


21 

distributorship. They went out in the same car together. 


22 

He went through the same briefing as everybody else that 


23 

went to one of these meetings. He got interested in 


24 

it. He decided to borrow the money, go and do it. 


25 

That's whet he did. 



SOUTHERN DlSTRtCT COURT REPORTERS. U.S. COURTHOUSE 
*OlFY!'UARE NEW YORK. N.Y. CO 7 <SIO 













mbbr 78 


He went to Nisnewitz* office with Colon, he 
put down he worked for Colon Body Shop. Never saw 
Nisnewitz before. Paid Nisnewitz a hundred dollars. 
Nisnewitz said that he advised him about Koscot, told him 
not to go into it, as he did with Ramirez, and as he 
did with Miss Prcnclau. 

Now the application from Manufacturers Hanover 
is dated December 20th or 21st. That application was 
declined. That application also is in evidence and 
you have a perfect right to look at it. 

After he learns that his application is declined, 
he telephones Nisnewitz, and he makes an appointment to 
see Nisnewitz in a couple of weeks. 

Now this application was declined January 4th. 

And he goes t.o see Nisnewitz, another application 
is prepared for him at the ~'l T st National City Bank. 

Again the information is similar to the information regard' 
ing his employment, etc., that was in the first appli¬ 
cation to Manufacturers Hanover. Nisnewitz, he says," 
told him to go and see Mr. Ramos. But he found out that 
Mr. Ramos was on jury duty. So he did not see Ramos until 
February the 2nd. 

Now I submit to you that January 31st is a 
Monday, February 2nd therefore is a Wednesday. 
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I further submit to you that the reason Miss 
Prenclau changes her testimony as to why she did not pick 
up the money was not becuase she had a cold. It was 

because Mr. Ramos was on jury duty. 

Now the last witness the government brought in was 
Mr. La Ferla. Same routine, he went to Nisnewitz' office, 
and told Nisnewitz "X don't have a job". 

Nisnewitz says "Don't worry about it. 

I will give you one of my clients, Joanna Graphics, and we 

will submit the application." 

Now, this application — La Ferla testifies 
that there are two applications. Of course cne application 
was never broughtto the Court. All you have is 
Mr. La Ferla's word. That application went to Manufacturers 
Hanover. And it was submitted to you in a conversation 
between La Ferla, Mr. and Mrs. Walther, that Nisnewitz 
used his telephone number on the application. But where 
is the application? The only application that was 
presented to you was one at the First National City Batik. 
That one is dated February 9th. It was submitted on 
February 10th. That one obviously did not have 
Mr. Nisnewitz' teleph ;ie number. He told you wnat his 
telephone number was. 

But now when Mr. La Ferla goes to the First 
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National City Bank, Mr. Ramos is on jury duty. 

Well, we know he wasn't on jury duty on 
February 9th; because that's the day he saw Ramirez. He 
wasn't on jury duty on January 31st, because that’s the 
day that he gave Miss Prenclau her money. 

How can we glean from this when he was on jury 
duty? Was is the truth? 

Obviously, Rodriguez must have been the closest 
one to the truth. He went to Manufacturers Hanover 
on December 20, 21, his loan was declined on January 4th, 
within two weeks he called Nisnewitz and when he went 
to the First National City Bank, Ramos was on jury duty 
at that time. 

What is the importance of this? Well, obviously 
it is important; because if La Ferla had seen Ramos, then 
how can they get a conversation over the telephone between 
Mrs. Walther and Mrs. Nisnewitz saying "Go call La Morte". 

La Morto's name carit come up if Ramos is there. 

So the dates become important. They become impor¬ 
tant for this very reason; that the government's story here 
just doesn't jibe. It's wrong. It has to be wrong; 
because these witnesses who testified immediately after 
the event, April, May, of 1972, testified so contradictory 
to their testimony here that the information had to be 
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supplied to them. How could Miss Prenclau, when she 

first went to the National City Bank, testify that the 

loan Officer asked her if she had a cold or how is her 

cold, and then when she testified before you this week or 

the beginning or end of last week, she testified that the 

reason she didn't go and get her money was because she had 
the cold. 

Now January 6th to January 31st is 25 days. 

Ramos was the one wh could have approved this loan. He 

testified I believe, anything under 2,000 bucks he can 
approve by himself. ' ' " 

And what becomes more curious about a lot of 

this evidence is that things that these witnesses said had 

happened differently at the beginning change. 

Hiss Prenclau testified that after she got the 

money, she took $300 in cash and a $700 check. A hundred 

She put aside to give to Nisnewits, and $50 to buy a money 
order. 

Where did she buy the money order? She was in 
the First National City Bank. She didn't buy it there, she 
was in lower Manhattan. she either went to a drug store 
or a check cashing place. 

Well, of course, again, another missing piece of ” 
evidence, the money order. She gets home, Nisnewits is 
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780 


waiting for her in the hallway. He tells her to put a 
name, a French s nding name, on the money order; and 
give it to him. 

Well, she claims she did this. When she gave her 
statement to the FBI, she could't remember the name, only 
that it was French sounding; but she testified before the 
grand jury the name was something and then of course 
there was a beautiful leading question "Could it have been 
Thomas La Morte? Yes, it was Thomas La Morte" and she re¬ 
membered that it was La Morte's name that was put on the 
check. 

She testified before you that she gave the check 
to Nisncwitz. She testified or gave a statement to the 
I iil that she had mailed the check to La Morte. 

Now Miss Prenclau, interestingly enough, corrobor- 

} 

ates Mr. Nisncwtiz' in one important event. She testifies j 
what when she went to his office, it was to borrow money 
to go into Koscot, She had no conversation with Mr. 
Nisncwitz about how good the investment was, etc. - 
The only thing they talked about was how she was going to 

get somebody to go in and sign or give her a reference for 
employment. 

Sho comes back to Nisnewitz, and at that time she 
sayr, told you, the question I asked her, "When you wont 
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bock to Nisnewitz the second tine, did you intend to go 
into Koscot or did you intend to buy furniture, get your 
furniture out of storage, or buy furnishings, etc.- and she 
said "When I went back to hin the second tine I never 
intended to go into Koscot. I was going to do with the 

noney what I put on the application, and that's buy furniture 
get my furnishings out of storage, etc." j 

Now, Mr. Nisnewitz testified that he spoke to her 

about Koscot. „e told her it wasn't a good investnent. 

The wonan needed noney, separated fron her husband, and 

she saw an opportunity to get a loan, she took that', 
opportunity. j 

She got the loan. But if you look at the exhibit. 
Kiss Prenclau*s application to the First National Bank, 
you will see that the purpose of the loan is typed. 

This becones inportant.because on no other application is 
the purpose of the loan typed. 

That seens to no to be indicative of what 
Mr. Nisnewitz - what his function was with these people 
in typing these applications. He put down what they had 

told hin or what he knew to be the truth. On no other 

application, although these people were sent to hin fron 

To Be Great or Koscot, did he type in that the I 

Purpose o, the loan was for furniture, vacations, wedding 
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o 

expenses, etc. 


3 

P 4 

Ho has denied that he ever supplied place of 


S 

employment for anybody. He has denied that he ever told 


6 

anybody to go out and get themselves a place of employ¬ 

. 

7 

ment. „e denies that he has ever fabricated anybody-s 


8 

earning. He denied that he ever told them to put in 


9 

any of these applications additional earnings. 


• ,0 

And as you will see from each of thes< , appllcatlons _ 


11 

Where in there is handwriting, it is not Hr. Nisnewitz's 


12 

handwriting. 


13 

Mr. La Ferla came in and said that it was 


14 

Nisnewitz that said^t worry. X am going to put down 


15 

Joanna graphics.- Nisnewitz denied that. „ e admitted to 


16 

you that Joanna Graphics was his client, he had done 


% 



18 

applicationJaanna Graphics, the place of business, etc. the 


19 

earnings, he had a conversation with La Ferla about it 

1 

20 

Mr. La Ferla said "Don't worry, X am the one thafs going 

j 


to sign the application." 

[ 

21 


j 

22 

Now, Nisnewitz hew the nature t 

ne nature of Joanna Grapnics’s 

I 

| 

23 1 

business. He testified What it was. Joanna Graphics 

| 

i 

24 

wasn't photography, they were in the printing graphic• 

i 

i 

\ 

ft 

25 

arts business, nisnewitz hnew who the supervisor or the 



owner of Joanna Graphics was. it was Hr. Basmagy. 

1 
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It was through Basmagy that he met Mr. La Morte. 

Yes, you will note that in no way did Mr. Nis- 
newitz help Mr. La Ferla on this application. Didn’t 
supply him with the correct nature of the business. Did 
not supply him with Basmagy's name. That's left blank. 

These documents are here for you to see. 

Look at them. You can study them. You can see what is in 
them. 

Nisnewitz testified that he never met Ramos, 

Ramos corroborated this. They never met. Nisnewitz 
testified he met La Morte through Basmagy, Who • was the 
owner of Joanna Graphics, that he supplied a financial 
statement to Mr. La Morte, a loan for Basmagy and that loan 
was declined. That’s how he met Mr. La Morte. 

Ramos testified that he never had a conversation 
with Nisnewitz regarding any illegal conspiracy to 
obtain loans. Never got any money from Nisnewitz nor did 
Nisnewitz ever give him any money. 

He testified that any conversations he had were 
with Mr. La Morte. Mr. Nisnewitz, on the other hand, 
testified that he never had any conversation with Mr. 

La Morte regarding any illegal conspiracy to obtain 
fraudulent loans. There is absolutely not one shred of 
evidence that any money ever came to Nisnewitz other than 
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the money that he told you that he received for his 
conferences with these people and for his accounting services 
that he was going to perform, set up their books, 
do their tax returns, accommodated them in filling out'the 
applications, but information that he got only came from 
them. 

* • 

Now, I submit to you that if you study these 
applications, if you recall the testimony of the witnesses, 
if you see how all of this was linked together purpose¬ 
fully, you will see that much of what you heard here is 
fabricated. It could not have happened the way the 
government presented it. 

The conflict of Ramos's jury duty, that's impor¬ 
tant. He could not be on jury duty on February 9th or 
February 10th if he saw Mr. Ramirez on February 9th. 

Mr. Nisnewitz testified, told you his story; you 
had an opportunity to observe him. He told you about 
himself. You know he is an accountant, his profession. 

He told you that he did not commit any of the acts the' 
government has charged him with. You have had an 
opportunity to listen to the government's witnesses and 
observe them. You have heard them testify. You know 
as well as I do that either one of them or all of them 
could have been defendants in this case,but they weren't. 
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In order not to become defendants they had to 


come in here and tell you a story the government asked them 


to tell you. 

MS. HYNES: I object, your Honor. 

THE COURT: I am going to allow comment on the 
credibility of these people as witnesses. 

MS. HYNES: That statement was hardly comment. 

That was stated as a fact. 

THE COURT: Well, the jury's recollection of the 
testimony of the witnesses will govern. Go ahead, Mr. 
Friedman. 

MR. FRIEDMAN: Thankjou, your Honor. 

One thing, this Mr. La Ferla, he got on the stand 
and he testified that he wasn't a carpenter. Yet the two 
witnesses that he brought in both stated that he had knowl¬ 
edge of carpentry. He said he had no knowledge of 
carpentry. if h e is tel?ing the truth why would he lie 

in that respect? There is no reason to lie, but he 
did. 

I submit to you that when you deliberate the 
facts of this case, when you look at the government's 
exhibits, when you look at the dates of the applications, 
remember the testimony of Rodriguez as to going to the 

4 

First National City Bar.k and when Ramos was on jury duty. 
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and when he finally went to himand when the other people „en( 
to him I submit it cannot be credible. 

And I submit that after you review all of this 
evidence, you are going to find Mr. Nisnewitz not guilty of 
any of the charges in the indictment. 

I thank you. 

THE COURT: Mr. Drescher. 

MR. DRESCHER: If your „ onor pl eascs> ray friend3 

at the government's table. Mr. Friedman, Madam Foreman, 
ladies and gentlemen of this jury: 

I may start off this way, in full sincerity, that 
this is the darndest case I have ever seen as far as it is 
a travestry as far as confusion, discrepancies, and con¬ 
tradictions, of all the witnesses. Apparently the only 
one Who told the truth in thiscase was Mr. Ramos, when he 
took the stand and swore f,at he had lied previously. That 
1 assume was the truth. Otherwise, you are going to 
have great trouble in deciding what the facts were in this 

case and I am going to discuss them with you at length- 
later on. 

We try av -ully hard to give a defendant charged 
With a crime every possible consideration and break. 

Just as if you and X were there and we expect that 

get great judges, fine judges, capable judges. we have 
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a scries of law, principles of law, that arc very, very 
fair to defendants. 



In other words, the law says all of us, if we 
are defendants, there is a presumption of innocence. That ' 
awfully pawerful. That means that we are covered with a 
presumption, a shield, until even in the jury room we still 
have that; and it never dissipated until you felts as a jury 
say “Now, wait a minute. His guilt is proven beyond a 

reasonable doubt, by believable, credible, honest evidence, 
and we find him guilty." 

At that point, that presumption is gone. 

We have a lot of other principles of law 
that his Honor will charge you on. I might just mention 
one or two, that the burden is on the government, and I 
mention those because of the fact that r am going to fit my 
reference to the facts into the principles of law. 

A few of you folks were jurors in civil cases, 

I believe. The principle of law in a criminal case is 
entirely different. In a civil case you remember the ~ 
judge told you the preponderance of evidence. That means 
if the scale is a little bit in favor of one side or the 
other that is how you can decide. A little. 

In a criminal case those scales have got to be 

fp 

weighed down beyond a reasonable doubt. 
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His Honor will toll you tt . tf that that<s ^ ^ 


W^on we speak of reasonable doubt, there is nothing 
mysterious about that, nothing. His Honor will tell you what 
the law as but it is common sense. if you roach a point and, i 


ssy -NOW wait a minute, here is a question in this particu¬ 


lar field, i„ this spot, that strikes me, x can't see 


here it is so, there is no reasonable basis for it," 
that means you haven't been convinced beyond a reason¬ 
able doubt: and if such a doubt, this judee will teH 


you that it is your duty to acquit the defendants. 


MS. HYNES: Your Honor, can we leave the in¬ 


structions on reasonable doubt to the Court. 


THE COURT:Yes, Mr. Drescher. 


MR. DRESCHER: t just told the jury that. 

Miss Hynes, that it was up to the judge. I think. 


THE COURT: To the extent that - 


MRs DRESCHER: There . 

e ls onc thing that is not 


rosy I continue? 


the court: I was going to say to the extent that 


you can leave the charge on the „ 

y on tne la* to the Court, I think it 


more appropriate. 


MR. DRESCHER: Thank you. 


-here is one thin, that is unfair to a defer, met. 


sny of us; and it has to be done one way or the other. 


tourntms , o.rrr..cT coo*! mcpomtcm. u.». coumtmousc 

rv II 4 TF Mr* TOM, Mr cn t ««w 
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Somebody has to have the last word and somebody • has to 
have the first word. I„ our pri„ clple of law> „ ' 

9 ive the government the chance to have the last word, and 
as you see, the young lady sitting there, the prosecutor 
with pencil, notes, and my friend has got his pencil, 
so that what we say to you they can answer or try to answer. 

After we are finished here, we have nothing more 
to say. no matter what the government says we can't 

interrupt and we can't attempt to answer, even if the answer 
is very, very obvious. 

So 1 ask you to please, consider the evidence 
that my friend has just discussed with you and that X will 
discuss with you, and do not in any way be influenced by 
the fact that the government has ,e last word. 

Listen, see if there is logic, see if there is 

common sense and then decide this case according to your 
conscience. 

NOW let's see what we are charged with, and 
the only way to see that is the indictment. This indict¬ 
ment contains the first six counts x have nothin, to 
do with. They Charge a Hr. Co-Defendant, 

Nisncwitr, with certain crimes. x am not going to be 
technical. They are called substantive crimes and those 

crimes are that ho-, he himself, violated Section 1014 of 


*OOTHC»M o«*T«.CT COUNT NCNONTCN*. U.S. COUNTHOUSC 
oucr u«.Nc. nii vonk. m.y. co i-mm 








7 

8 
9 

10 

11 

'12 


13 

14 

15 

16 

17 

18 

19 

20 
21 




mbbr 790 

the law. it is a very simple and very clear-cut issuo. 
Section 1014 says this: That anyone who knowingly — and 

if you forget everything else in this case but that, please 
remember that whoever knowingly makes any false state¬ 
ment or report, and then it goes on to say to any other 
organization, federal organization, but then it ends up to 
say to a bank, and if that bank is insured with the 
Federal Deposit Insurance Corporation,, this applies. 


Well, apparently hi»re ttere were applications 
for loans submitted to banks, and that comes into law; 

and you will see that the whole point of this case is 
knowledge. 

Did anybody do things knowingly attempting to 
deliberately file false applications with any bank? 

Now in order to bring Count 7 in, they prepare 
what’s called a conspiracy count. And that count, as 
his Honor will tcllyou what it is, that count says this, 
that thro* men sat down, Mr. La Morte, Nisnewitz, and Mr. 
Ramos, and they entered into a contract, they entered into 
an agreement, entered into a confederation. ■ ** 

M s • HYNES: Your Honor, that is a blatant mis¬ 


statement of this indictment, and I’d appreciate it if 
it wouldn't be continued in that vein. 

THE COURT: Yes, I dn't think the indictment 
charges that anybody rat down. 

i* 
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MR. DRESCHER: I didn't mean that. I used that 
colloquially, sir, I didn't mean they sat at a table, 
your Honor. 

MS. HYNES: Your Honor, these colloquial 

expressions of Mr. Dr®scher can be very important when 
he is making them to a jury and prefacing them by 

"The indictment charges that they sat down." 

THE COURT: I think the error has been cor¬ 
rected. 

Mr. Drescher, will you go forward, please? 

MR. DRESCHER: I accept any criticism for that 
remark, sir, because .ey couldn't have sat down. 

The evidence in this case is that this man Nis- 
newitz he never saw Ramos so he couldn't have sat down 
with him. 

And the only time he saw La Morte was once 
when he was in the bank; so he couldn't have sat down with 
him; and I am sure you ladies and gentlemen understood 
what I meant. They got together.. They.got together ~ 
and said "Look, let's violate Section 1014. Let's 
consolidate together, the three of us, and let's 
file phony applications with banks." 

That was conspiracy. That is what conspiracy 
means, getting together, joining parties, joining hands. 
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The indictment in this case charges as part of 


that conspiracy, let me read it to you, there are only three 


subdivisions "It W ag part of said conspiracy that 


said loan applicants and others known and unknown to the 


grand jury, would seek bank loans and invest any funds 


obtained thereby in Dare To Be Great, a pyramid selling 


program. 


Now right here, Ramos told you that he had nothing 


to do, he had no idea, no knowledge of any pyramid 


scheme. Nobody else has said that Mr. La Morte had any 


knowledge of any pyramid jcheme, so that, as far as I am 


concerned, is out. 


Then it says that M t. Nisnewitz collected certain 


money and now, "It was further part of said conspiracy 


that defendant Nisnewitz would refer said loan applicants 


and others known and unknown to the grand jury to defend¬ 


ant Ramos at the First National City Bank and to the 


defendant La Morte at the National Bank of North America 


for assistance in causing said applications to be processed 


by said banks.' 


Well, let me stop there. 


In her opening, the prosecutor told you that 


there is no claim here that Mr. LaMorto submitted any 


of these applications to his bank. So the indictment 
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39a. 


was wrong in that respect. And certainly loosely and 
carelessly put it in. He never submitted any applications 
to his bank, the National Bank of North America. And then 
it went further. Same pr agraph, it says — you notice how 
the folks sit there writing when I am talking and unfor¬ 
tunately I won't be able to do any writing to answer them — 

MS. HYNES: Your Honor, I object to that, 
and I don't like to interrupt Mr. Drescher but if he'd 
keep his remarks to ones that are proper and not improper, 

I wouldn'thave to object. He is well aware of that. 

THE COURT Mr. Drescher — 

MR. DRESCHER: Unfortunately I can't answer the 
government so when they are up — 

THE COURT: That point has been made, sir. 

Just go forward. 

MR. DRESCHER: It then went on, that Ramos 

and Mr. La Morte would receive fees for Nisnewitz. 

Well, that hasn't been proven. Nobody came close to 
proving that. You heard Mr. Nisnewitz says, "No. I nejver 
gave them anything." You heard Ramos cortainly say 
he never gave anything to Nisnewitz, Nisnewitz never gave 
him anything, and they call them fees, and as far as any 
arrangement between Ramos and Nisnewitz, we will go into 
that later. 
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That's the whole indictment. 

MS. HYNES: Your Honor, that is not the whole 

indictment. 

THE COURT: I know. That is a matter of argu~ 
ment and I think that you will have — 

MS• HYNES: Well, that's a serious misstatement, 

your Honor, to this jury, and I think that it is not fair 
to the government at this point. 

THE COURT: I regard it as argument. 

MR. DRESCHER: What did I say? 

THE COURT: He may comment on the scope of the 
indictment. 

MR. DRESCHER: You mean I failed to mention the 
overt acts? 

THE COURT: Mr. Drescher, please, I am addressing 
government counsel. I am saying that government counsel 
in her summation may speak to the jury on the full scope 
of the indictment. 

, Let us go forward. • - 

MR. DRESCHER: One thing is certain, Mr. La Morte 
didn't deliberately violate Section 1014 in a substantive 
manner, in other words, a loan, such as the first six 
counts of this indictment, or if he had they'd have named 
him in these — that tvpe of count.. So he is only charged 
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here in the conspiracy. You know he had nothing to do with 
Dare To Be Great which is supposed to be part of the 
conspiracy, or submitting any fraudulent loans to any 
bank. Nobody said a word to that effect. I want to 
tell you folks right now, in every case, no matter how 
long it goes, there is always a few words that come in, a 
few bits of testimony, that decide the whole case. And in 
this case we heard it, we heard them from a man who conceded- 
ly was a liar, Mr. Ramos, he admitted that. He admitted 
he was seeking favor at the hands of the government, he 
hoped for consideration; and there are two things he 
said which decide this whole case; and I am going to waste 
a little more time talking about other evidence but these 
two bits of evidence decide this case. 

And here is what I mean: He testified on the 
trial here, in which he said that when this man Ramirez 
came to his office, and the loan went through, and the 
money was paid, that. Ramirez said "Will $60 or $70 be 
all right?" - . 

At which point he testified "I was surprised." 

I hope you rememberthat. And if you don't 

remember any testimony you have the right to ask the Court 
to have it re-read. 

The most important testimony in this case. He 
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says "I was surprised." 

Well, this man was supposed to have been working 
with somebody to get 5 per cent on these loans that he 
put through. No question about that. You heard it. 

You heard it. You heard it from several witnesses. 

5 per cent, Ramos' fee, Ramos' charge. When a man i 

• I 

offered him a few bucks he said "I was surprised." 

And what did he do? The man left, went, and the I 

man testified he went outside. In the statement of either j 

the FBI or the grand jury that is in this record. And .1 

there was talk between floors, upstairs, downstairs, j 

the money was paid. ] 

And then Ramos said "I called up Mr. La Morte 
and I told him I got a few bucks, $70." j 

I think it was $70 “and I said 'What about it?'" j 
Or words to this effect, and he said "You shouldn't have j 
taken that." j 

And then he went on "But if you got it, hold it." j 
Now, don't you see how that decides this whole 
caso? So there wasn't any arrangement with Mr. La Morte 

and Mr.Ramos concerning paying money or getting money, 
and I am not even talking about fraudulent applications. 
Neither of them knew it. That's the testimony in this case. 

And Ramos admitted it. Oh, he tried to hem and 

• • 
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he tried to get off the hook, and he said "Well, I sus¬ 
pected that there might be something wrong." 

You can't send a man to jail for suspicion. 

That'£ the law. 

MS. HYNES: Objection, your Honor. 

THE COURT: No, I regard this as argument. 

MS. HYNES: Well, your Honor, when he says you 

can't send a man to jail — 

THE COURT: Well, suspicion. 

MR. DRESCHER: I withdraw that. You can't 

convict a man. I assume that's what's criticized. You 
can>t convict a nan.on suspicion, or guesswork, on naybe, on 

it could be. And that's the basis of this whole case with 

£ 

the government. 

All right. Now, if Mr. La Morte was working with 
this 5 per cent guy, would he have said "You shouldn't have 
taken that? " And this is from a witness who was — 
he was looking to kill us to gain favor with the 
United States Attorney’s office. So he didn't say that to 
help his old friend, Mr. La Morte. He was looking to 
kill us at the time. 

Now, those two facts, if you forget everything I 
say to you, remember those two. There wasn't any deal, 
certainly as far as La Morte was concerned, with Nisnewitz 
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or Nisncwitz with Ramos, there was no talk of that, al¬ 
though the witnesses had said that I think that Mr. 

Nishnewitj said to us thatthis man Ramos gets 5 per cent. 

And you remember this: Even though they said that, 
the one witness testified that he saw a guy by the name of 
Skelly at the bank and he said Skel’y was the man that was 
to get the 5 per cent, and somebody else said there was 
another branch of the National City Bank on Church Street 
where the man was to get money. That's this whole case, 
the whole case. 

Let me go a whole lot further. Let me stop right 

0 

now. Apparently, and I will discuss Miss Prenclau's 

testimony, it is incredible. It is incredible for the 

* * ** 

government to ask}ou to convict any citizen on the 

testimony of this woman. It was day in one instance, and 
it was night the other. She changed that testimony so 

completely, and it wasn't done in cross examination. 

Nobody confused her. It was her own story she told. 

She told a storv to the FBI, you remember, in which —„ 
the story then was that she was supposed to send a 
$50 money order to Queens Village, and she go'*, the name, the 
last name. 

Whoever heard of accepting a money order made 
out to La Mortc. And Mr. Nisncwitz is supposed to have 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 

»ci rr .itiir .r. <f>n« n y ro »■*»« 






- 




mbbr 


stood right next to her and told her about it. 

And thert she testified on the trial that no, she 
didnt' send it, she gave it to Mr. Nisnewitz, this money ord« 
And that's why I brought Mrs. La Morte here. She picked 
up the mail. 

Of course there was no $50 money order sent here. 

• m 

And if there was, I want to tdl you something, you know 
we got a pretty good FBI, believe me, and if there was 
any money order for $50 with the name La Mortecn it, you 
can bet all the tea in China it would have been here as an 
exhibit in this case. And this woman, she got the money 
at the First National City Bank. And she had 300 in 
cash in her pocket. If she was going to get a money 
order, isn't it a fact that she'd have got it at the bank 
and wouldn't have walked out to an apothecary that she 
never heard of, that she didn't know where it was? 

And if it wasn't an apothecary, she thought 
it was a check casher. 

On top of that she testified — this is somethincj 
else that's incredible, on the trial, that when she 
got home. Nisnewitz was in her entranceway to her 
apartment, and at this time he asked her for a money order. 
That was her testimony, if i am wrong correct me and 

you check it out. You have a right to. 
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2 

He asked her allegedly for the money order then, 


3 

bet then she testified that after she left the bank before 



she got home she got the money order here at an apoth- 


5 

ccary or at a check casher. 


6 

You can’t convict people on testimony of that 


7 

o 

nature. That's what the word reasonable doubt means. 


0 

A 

We discussed Hr. Ramirez. As far as he was con- ' 


9 

cerned, there wasn't any question in this case by Ramirez 


• 

or by nisnewitz or anybody else that Ramirez was sent 


n 

to Ramos by Mr. Nisnewitz. He didn't deny it, I don't 


12 

believe. 

* 

; 

13 

But when our friend Ramos took the stand, he 


14 

wanted to make sure that he'd get every break ho could get 

• 

15 

after his plea of guilty, and he gave his testimony that 


16 

it was La Morte and Nisnewitz referred Ramirez to him. 


• 

Ramirez testified he never heard of La Morte, 


18 

never saw him, had nothing to do with him, but Ramos wanted 


19 

to get the needle in there, anything he *d get a better 


20 

break on his sentence. 


21 

iy> 

Another thing, I don't know, first two witnesses 


22 

f 

were these two men from the banks to introduce the records. 


23 

fellovhby the name of Slutsky and Reilly, and one of them ap¬ 


24 

pears had a long interview with those and what happens after¬ 


25 

wards and so the gentleman I had this morning. Hr. Flister, 
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a fine gentleman, and let's clear him up for the moment. 

You remember his testimony. I ^on'thave to refer to it at 
length. On the other hand, this guy. La Morte, had. a fine 
reputation in the bank.; At the beginning of '72 there was 
an investigation. He continued on to work until February 
13th of this year, which followed the filing of this 
indictment. And I think it's reasonable to assume that 
a bank, they are very careful of the reputations of their 
employees, under indictment as Mr. Flister said, at 
that point our friend La Morte was given a leave of ab¬ 
sence, because he was indicted in this case. 

So if he had committed any wrong in his position 
in the bank, and there had been an examination and 
an investigation back in the beginning of '72, you think 
they'd have let him continue to work in this bank, the 
National Bank of North America for another two years? If 
he had done wrong he’d have been fired and out on his ear. 

No question about it. 

I started to say, these people will check up loan 
applications. it goes, he said, to the main office and 
they have investigators checking them up. 

Do you think that Mr. La Morte would have had 
anything to do,knowing it was a phono applicaton, and 
that's this conspiracy, that's what the conspiracy charges. 
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This was a dedicated banker, 18 years he worked 
for this bank, even though you heard after 17 years or so his 
gross salary was $8,000. 

And right here I will say to you, maybe he did pick 
up a few bucks. I am not going to hold out any opposition 
to that. Maybe it's true that he recommended 

business to his relative, who is married to his wife's 
cousin, Mr.Ramos , for one reaon or another Mr. Flister 
said so, and it was turned down here, and if he was doing 
wrong, and if he was violating Section 1014 of the law, and 
if he was committing a crime , andknowing he was committing 
a crime, do you think he'd have gone to Flister and said, 
"Listen, I send some applications when we can't handle them 
over to Ramos, the First National City Bank?" 

Does that make sense? Would he have told his 
boss if he knew he was committing a crime and a serious crime, 
a felony, would he have told this gentleman, "I am sending 
them over" and then when Mr. Flister says "Well, you better 
not or you shouldn't", I assume it ceased. There is ho 
evidence to the contrary. Does that make sense? 

How could you hold otherwise if he was in a conspiracy, 
a criminal venture. Working with Nisnewitz, Ramos, 
knowledge, phone applications, going in, false statements. 

You think he'd have said to his boss "I recommended — 



& 
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I send some eases over to Ramos?" 


It's a shame that we have to even go into this 


at such great length. 


Now, a lot of evidence is in this case. 


Mr. Ramirez, he sprung for 70 bucks. He mentioned that 


to you a while back. 


And I am not going to even discuss it. 


If Ramos said "I walked over and gave La Morte $35 out of the 


70," I am not arguing the point. I am not arguing the 


point. After all, maybe if it was paid, because if this 


gentleman, Mr. La Morte, knew that a phony application 


had been placed there, he deserved to be convicicd. 


Is it possible he got the $35 because he might have 


been innocent and didn't know that? Of course it was. 


He did things to help this Ramos, a younger 


banker, friend, distantly related by marriage. 


He sent over an application to him. And a guy 


walked in with 70 bucks. So he got $35. 


Don't forget this: If you hear 1014, Section-1014, 


that doesn't condemn getting a gratuity.That doesn't condemn 


getting a few bucks. That doesn't condemn getting a 


present. It says filing false applications. Nobody says 


La Morte did that. Keep that in mind, please. And then 


let’s assume Ramos got a few bottles of liquor. I don't 
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2 

the truth or none of them knew how to tell the truth. They 

3 

were all confused, and when I get in a little further, you 

4 

get their grand jury testimony and FBI statements and the 

5 

testimony they gave here, it a ridiculous thing to expect 

6 

to convict a man on such nonsense, such confusing statements. 

7 

And then this man Ramirez, ^fter years, : he~testific'd 

8 

here that he was sitting next to Ramos, and he heard him 

9 

say on the phone, "Mr. Thomas," and then there was a 

10 

line I assume that there should be a line in the record. 

11 

I assume that there was a line there for that. He testified i 

12 

that when he gave Ramos the 73 bucks, he left. The word was 

13 

outside. He went outside. And yet he sat here and 

14 

testified that he heard the name Mr. Thomas, and then he 

15 

went further here and testified here that the name was 

16 

La Morte. 

17 

Let me show you something. Remember this testimony 

18 

was given? May 2, 1974, that’s when he testified here. On 

19 

February 3, 1972, that was the loan. On April 7, two months 

20 

m 

later, that was when he gave the statement to the grand 

21 

jury. 

22 

No, he appeared before the grand jury on 

23 

August 21, six months later. All right. 

24 

In the FBI statement, even though he heard La Morte, 

25 

hears what he said to the FBI when they questioned him, two 
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pages from the end, "Ramos made a -phone call to some 
other bank and mentioned my name." 

That was given two months after. Does that sound 
as if Ramirez even that he recognized him? If you 

were sitting next to a man, let's assume you were sitting 
there, you heard him making a phone call, you don't know if 
11 s got an ythin- to do with you. You are in a bank. 

Would you recognize that man's name years later? Of course 


not. 


He appeared before the grand jury six months later, 
and here is what he said, he gave $70 to Ramos outside. 

I had no choice." I am quoting from the grand jury 
testimony of this Ramirez. 

That's on MTC-3 if you arc interested. 

MS. HYNES: That is not in evidence, your Honor. 

THE COURT: Well, if he asked him those questions. 

MS. HYNES: He didn't. He is simply quoting from 
grand jury testimony. It is not in evidence. 

MR.DRESCHER: of course it is in evidence. 

I questioned the witness on it. 


THE COURT: 


If he was asked about those 


specific questions they go into the record through the 


testimony. 


MS. HYNES: If that's the questions he says he 
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2 

asked that witness. 

•* 


3 

MR. DRESCHER: I assure your Honor that I asked 



D 4 

the questions of the witness. 



5 

THE COURT: Go ahead, Mr.Drescher. 



6 

MR. DRESCHER: This witness went on to sav too. 



7 

further, before the grand jury, Nisnewitz told he had to spli 



8 

with someone else. The original banker had the heat on 

{ 

\ 

9 

him, and this other banker worked for the First National 

1 

J 

l 

• 

City too, at a different branch. Ho would have to split 

\ 

11 

this with somebody else. 

j 

12 

What is this? What differentfcranch? I have 

2 

• i 

13 

hoard more names here, Skelly, who is it the First National 

i 

i 

14 

City Bank, that one of the witnesses says he is the 

• 

i 

i 

i 

15 

5 per cent guy there. He is not in this case at all in 

i 

i 

t 

16 

my opinion. Never was named in it. Then there was talk 

! 

i 

• 

by some witness that Nisnewitz told me that the First ’ 

• 

i 

i 

18 

National City Bank at Church Avenue or Church Street, 

i 

19 

Church Avenue, I guess, that that was one of the banks. 

i 1 

20 

• 

I want to show ycuhow unfair this case was pre- 

j 


21 

pared and presented. Grand jury, this Mr. Rowland, 



22 

the matter of the leading question, and you know what a 

1 


* 23 

leading question is in the law? If I ask a question that 

i 1 
| 

24 

contains the answer or suggests the answer, that's unfair. 

! 1 

■ 

25 

These people appeared before a grand jury. They have no 

I 1 
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lawyer there. They are not allowed to have a lawyer 
there. And if you should have a leading question in them, 
sometimes you can accomplish results. Look at this; Here 
is what Mr. Rowland, who he asks — spoke to cliis witness 
I am talking now about on the phone with La Morte _ 


Did you hear him speak to that person by first name? 

"A He mentioned his name but it's a long time ago. I- 
don't remember." 

Now this is six months later. Now, get this, the 
next question "Does the name Thomas La Morte mean any¬ 
thing to you?" 

See he says he don't remember the name at all. 

But then he shoves it in on a leading question. Now 
that's unfair, and that's now way to prepare a case. 

At which point the witness says, "A Thomas, 
it was Thonas." 

And you have, as I got done saying a few minutes 
ago, of course the guy put the name in, and after that on 
this trial it became La Morte. 


I am going to show you four or five other in¬ 


stances where this Mr. Rowland, whoever he was, did the 
same thing in the grand jury room. 

He testified Thomas, he said he heard him say 
Thomas and when I qiestioned Ramos about that phone call. 
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12 


13 


14 


15 


16 

• 

17 


18 


13 


20 
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and throughout the grand jury testimony, and I read it to 
you, a good part of it, he kept calling him Tom and the 
FBI said Tom Tom. This is what ~ why not a friend? If 
you and I have a friend Thomas, of course we will call him 
Tom when we are together socially. All right. 

Now, however, which I asked Ramos, I said, did you 
call Tom on a direct line? 

He said yes. 

But then when he realized the bind that would put 
him in he said no, it had to go through a switchboard. But 
even if it went through a switchboard, is he kidding? 

I’d pick up the phone and say let me speak to Tom La Morte. 

I wouldn't go into a production number and give it a 
Mr. Thomas something or other; which I am speaking to an 
old friend, a guy that sent him business. 

One of the witnesses said he sent him for points. 

I think that's what Nisnewitz said, which was a fact, he sen 
him for points. That is, Ramos probably got credit for put¬ 
ting through applications. He is a young man. 

the COURT: Mr. Drescher, would this be a good point 
to take a short recess? 

MR. DRESCHER: Wonderful, sir, I would appreciate 
it very much. 

THE COURT: Ladies and gentlemen, we will take 
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home. 



a recess for ten minutes. 

(Recess.) 

the COURT: Mr. Drescher. 

MR. DRESCHER: Yes, sir. 

Let me comment in this case, and I tried to 
figure out whet is all this difference, all this contra¬ 
dictions on the witnesses, between the statements they might 
have given the FBI, between the testimony they gave the 

grand jury a couple of years ago, and the testimony they 
gave here. 

I 

And here's another example that we might consider 
in deciding how these things came about. 

Let me quote to you from Miss Prenclau's tosti- 
mony in her statement to the FBI. 

"On January 31, IS ,2, Hisnewits camo to my apart¬ 
ment. In fact he was waiting in the hallway for me. 

He asked for a hundred dollars in cash and a money order 
for .$50." 

So you see I was right. In the apartment he - 
first asked for the money but she says she got it in the 

apothecary or somewhere when she left the bank to come 

___ 


All right. i didn’t raise that for that pur¬ 


pose, 
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"I bought the money order and sent itto a 
man in Queens Village. Mr. Nisnewitz said I should send 
the money ord~r and the copy to the man in Queens Village. 

I did this. The man's name was a French sounding name." 

Now that was the statement she gave, but right 
after "I bought the money order and sent it to a man," you 
will see there was a parenthesis and a caret — this is 
in the handwriting fo the FBI man — "a Mr. La Morte, 

I believe." 

You see she said a French sounding name. She 
didn't know the. name La Morte but it came into that 
when the FBI man pit it in that statement and with a caret 
and — yes that statement is in evidence, isn't it*;.'sir? 
believe it is attached to the grand jury minutes. 

THE COURT: My recollection is that there is 
testimony with regard to — 

MR. D^ESCHER: And I daresay that the jury can 

see it and that I am not misquoting. 

THE COURT: — to the fact that there is an inter¬ 

lineation. 


MR. DRESCHER: So it was the FBI guy that stuck 

Mr. La Morte in, not Miss Prenclau. 

Let me go a little further. She testified before 
the grand jury with our friend Mr. Rowland conducting the 
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examination, and he said to her, page RSK-4: 

"Q Do you recall a man that you dealt with as having 
the name Ramos"; That's a heading question you heard 
that. That's the name. 

"A The name. It was a man. That I know. And a woman 
called me over, 'You're next,' and I stood in line and 
waited. And I went to this person, I gave him- the .envelope, 
and that was all." 

Of course Ramos testified he denied there was any 
woman in the bank who performed that duty of directing 
people lined up waiting to see a loan application taker or 
a loan representative, and say "You're next" and have him 
go. He dsnied that, in his testimony. 

You know, you heard about the money order, the whole 
story of the money order, I am sure. 

Question by Mr. Rowland on RSK-5: 

"0 Who was the money order to be made out to? 

"A French name. D-E something." 

D~E,his name is La Morte, D-E something. Then 
the next question by our helpful Mr. Rowland; 

"Q This was the man's name that you gave to the 
FBI as'La Morte'?" 

It got in. 

"A La Morte, yes, it sounded French to me." 
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That's how these things arc done on occasion. It is 
unfortunate. 

Then Rowland continued: 

"Q Where were you supposed to send it?" 

And at this point she said “No, I gave it to 
Nisnewitz." 

That's in the grand jury, a long while ago, and 
I don't understand it. At that point she had also said 
something about the fact that she was told to send it to 

a place in Queens village and she got the name La Morte and 
sent it to Queens Village . 

What are we going to do, convict people on 

testimony like this? I wouldn't convict a war criminal 
on it. 

You know, all of the witnesses who testified here, 
all of them said yes, they read their story twice, once 
or twice, grand jury testimony and statements, and met 
with the prosecutors on occasion, and I don't blame them for 
that. They are lawyers such as I am. You look to win 

%» 

a case for your side, and you had to prepare lit. That 
is your job, to prepare a case. 

But a lot of these witnesses were prepared, and 
they gave testimony which was ~ it was not the fact. 

They didn't rely on their recollection of what happened. 


SOUTHERN OISTHICT COURT REPORTERS. U.S. COURTHOUSE 
fOlEV 1U ARE . NEK YORK. N V CO 7- 4SS0 






1 


mbbr 


b C), 


2 

3 

4 

5 

6 

7 

8 
9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


814 

This is a long timo ago, two and a half years ago. 

They relied on Hr. Rowland’s help before the grand jury 
and the FBI guy putting in carets and putting names i„. 

Let me see, there is something else here, while 

I am thinking of it. that-'c in 

' tnat s ln record, and I will show 

you what I mean again, if i can find it> 

Well, it had to do with the testimony of the ' 
Witness Who was recommended by Hr. Ross. He gave testimony 
in this case and he testified before the grand jury, 
that -The man's name who sent me there was Mr. Ross. 

1 don't know his first name." 

And then came back our friend Mr. Rowland, 
and said — here it is, page five of the minutes 
Of Roger La Ferla: 

"0 Who gave you the information about contactinghim?" 
meaning Nisnewit*? 

"A The person's last name was Ross. I don't know 
his first name." 

That’s pretty definite. 

H Q Was that Allen Ross?" 

That's not fair t*- < 

It is no way to handle a witness 

without a lawyer before the grand jury. 

And again the man said this time truthfully 

”1 don't know his fir*;t r , 

nain c. I only knew him as 
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Mr. Ross." 



I could go on hero at great length, but X am going 
to try and shorten it and I hope I will be through here in 
20 minutes so as not to hold you folks up wheg the 
government speaks to you. 

Ramirez now had his loan approved, and Ramos test¬ 
ified, "i didn't ask for money, and La Morte didn't ask 
for money." 

Now, if he was a 5 per cent'guy, under an arrange¬ 
ment such as we heard here, he would have askedfor money. 

He also testified, and I am sure the government will make 
much of it, that Hr. La Morte offered him money to 
approve the Prenclau loan. I think that what 
the testimony was, something to the effect that “There 
might be something in it for you," when the government 
opened or — but let's assume that he was to get a few 
bucks. I cannot do more than come bad; to the one im¬ 
portant point, 1014 doesn't say anythin, about getting 
money. You could get all the money in the world you wanted, 
and it wouldn't violate 1014. it had to be predicated 
on the fact that somebody knowingly, in this instance 
my client, got together wlth other people and knwoing it, 
they wilfully and deliberately and criminally put in 
Phony applications to banks to get loans; and if they 
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didn't know about it they couldn't be guilty of this 
crime, and they couldn't be guilty of conspiracy. Simple 
as that. Nobody says that he did know it. 

Now Hr. Ramos, without any help here or any 
claiming that Hr. La tlorte was in with him, testified; 

"I expected some money for processing loans.- 

And shortly after that he says yes, he admitted he 
lied to the grand jury, and I say to you now, if he lied 

CO the grand jury why shouldn't he have lied to you people? 
He had no scruples about it certainly. 

One of the most important other things that Ramos, 
said, and mind you he was a witness looking to kill my 
client at this point, he wasn't looking to help him, 
that's a sure thing, and he conceded in this language, 

La Morto never told him to lie about any information in an 
application. That's this whole ease. That was the con¬ 
spiracy here, and La Horte says no, at a time when he was 
looking to help the government, so when I say to you, 
ladies and gentlemen , that as far as La Horte is con-. 

cerned this case is over, I base it nn 

' case It on the record, not on 

any wishful thinking. 

I did mention to you he refused and refused and 
he said "well, I suspected there was something wrong with 
them" - this is Ramos - and I pinned him down and 
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I -do hi, say that he had no knowledge there was anything 
Phony in these applications in his testimony, if that 

there is no more case. The conspiracy was td sub- 
"it phony applications knowingly. And forget about a few 
bucks, a gratuity, a little payment, grabbing a few bucks 
to supplement an $8,000 gross yearly pay. „aybe he did 
look to grab a few bucks. Maybe he did. T .„ not golng tQ 

argue that point. The government will argue it end 
say well, rf ho took money he must have been guilty." 

There is nothing like that at all 

t all. Because every witness 

says he didn't know anything about this crime that he is 
charged with. 

NOW another thing that the government will 
Probably stress here. v* , „ r . L a Perla and Mr . and 

Mrs. Walther that Nisnewitz said"if Ramos is not there, 

^ be is on jury duty, you call up Mr. La Morte to find l ut 

if the loan went throuoh " 

“rough. And they are going to tear their 

bair out. This proves that Mr. La Morte was in on this 

whole swindle. Phony applications and giving it. No thi„g 
Of the kind. 

You can understand this r a «« a. 

1S> La Morte put Ramos 

in with Nisnewitz. Wc admit that. La Morte was a banker 
looking to get business like all of us would if we were 
in a business. La Morte was looking to stay friendly to 
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have Nisnewitz possibly re£er business tQ htm _ ^ 

y applications, business like Basmagy Company, legit¬ 
imate business, even though the loan was turned down. 

And now they call Mr. La Morte up. So what? 

He said the loan was turned down. He did him a favor. 

HO called up his friend's office, his friend's bank. That 
t prove he was m on a conspiracy to file false 
applications. „ 0 was doing a courtesy. Maybe he was 
looking to ingratiate himself with Nisnewitz as a further 
customer just as I am sure Nisnewitz was looking to make 
contacts with these different bankers, whether it was legit- 
-ato or not. 1 have nothing to say for or against Mr. 

Nisnewitz. He had a very can*hi„ i 

ery capable lawyer, and I hope to 

God that anything I sav will k 

y 11 not be construed by you as 

roy belief as to his auii+- • 

9 It or innocence. i have nothing 

to do with him. 

But it is perfectly sensible. Sure he was looking 

to make banking contacts and he made them. Bankers Trust 

end Kestphal's bank, Hanover, Manufacturers Hanover, - 

National city, church street, Mr. Skelly. nothing wrong 
about that. 

rnan in the accounting business looking 
to put through loans, legitimate loans possibly. Tho ' 
greatest answer I ever heard in ny Ufe in ^ court of 
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law, and I have been at this game all my life, too long, 
was when my friend Mr. La Ferla said he wasn’t going to 
join Dare To Be Great or the pyramid business for money, he 
was going to join it as a philosophy. Of course I only 
comment on that, it struck me very, very funny. 

Now we arc going to come to something else, the 
grand jury testimony. 

The government is going to grab that and say 
this man La Morte, he mentioned five dollars that he got 
as a gratuity, but the terrible liar, he didn't mention 
Ramos' $35 and he didn't mention giving Ramos $15. 

Therefore he is guilty of this conspirarcy. That's hogwash. 

Suppose he did. Now mind you here is the picture. 
There had been an investigation. 18 years or so as a banker, 
And nothing was wrong because he continued on as a banker 
for two years or so after, so they didn't find anything 
wrong, but he might have panicked. He know that there was 
some rule that a banker shouldn't take a few bucks as a 
gratuity. The bank's rule was you could take a present 
but not cash. And he was called before the grand jury. 

Dedicated man. He is in business and he got 
scared to death. So maybe he did say to the grand jury 
"Well, I didn't get anything, I didn't get a few bucks. 

I didn't get any money." They didn't ask him about 
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the $5 incidentally. They just asked him generally, as 
you will see, "Did you ever take anything from anybody?" 
Did you ever take anything from Ramos? And he said no. 

Maybe he lied to the grand jury. I will go that 
far. Maybe he misstated. But you have to answer this: 


Did he misstate because he had put in false and fraudulent 
applications? Or did he misstate because he was scared to 
death he might lose his job for having taken a few bucks? 


Unless you are convinced beyond a reasonable doubt, 
and that's the test here, that this man misstated to 
the grand jury because of his guilt in the conspiracy bo 
put in phony applications, with wrong statements, unless you 
are convinced of that beyond a reasonable doubt, you must 
acquit him, even if you and I believe, and I am his lawyer, 
that maybe he did take a few bucks to supplement the 
great big payment of $8,000 gross after sixteen years. 

Maybe he did take a few bucks. Maybe that's a crime. 


But it’s not the crime charged in this indictment, and 
that's what you must decide. That makes sense, doesn r t 
it? 

I don't know what else the government — you see, 
unfortunately the government has the last word. 

I don' t know what they are going to say to you. I tried 
to point out the only possible arguments they can give 
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because they can't say that La Morte knew definitely t? it 

anybody got a phony application. None of them went to his 
bank. 

And whether he cooperated with Ramos to present 
them to the First National City Dank, the evidence is all to 
the contrary, and Ramos himself says that he had no knowledge 
that the applications were phony. 

And another thing, if this man La Morto was of 
a criminal nature, and he was looking to deliberately 
file false bank statements contains false information, 
wouldn't he have put them in his bank? He could have done 
that and if there was any money in it he could have stuck it 
in his pocket instead of possibly going to Ramos. 

Miss Prcnclau I think testified to something. 

There was never an application submitted to the bank of North 
America, please believe that. There was one statement 
made by I think it was Ramos, that this lady Prenclau —— 
Nisncwitz told you -- it was Nisnewitz who said you take 
this application I don't know whether it was an appli¬ 
cation, I don't recall this — he said "Yougo over and 
see Mr. La Morte" and she came back and said Mr. La Morto 
said "I can't do anything with it. H 

Whether Miss Prcnclau was telling the truth or what 
or whether she was crazy, I don't know, because she said in 
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her direct testimony here she never sav/ this man La Morte 
in his life. But if she did take it over there is no ’ 

question he never submitted one application to his bank. If 
he was in the business to loo), to do something illegal as a ’ 
criminal, in conspiracy with this man and with Ramos, he 
could have used his own bank too. Ne/er did. 

Let's see, one more minute I will take. 

VJe are charged with a conspiracy here, confederaticj 
agreement between men. They get together, not sitting down 
at a table but something, they goc to get together and say'*'’'?"’ 

i .* y« 

let's do this, let's rob this bank. Let's stick up this 

place. They got to get together. It's an agreement. 

They got to be together, mustn't they? There is no 

question about the evidence in this case, this man saw Ramos." 
never. He saw La Morte once in his bank. What is this 
nonsense about conspiracy here? If you hear it's a corrupt 
agreement you ask yourselves when was the corrupt agreement 
entered into? When was it made? Go into your jury room 
and never forget the two things; that Mr. Ramos told you 
and told the Court here "when the guy offered me $70, I was 
surprised." 

■ *» 

So there was no deal there that he was to get 
j per cent as some of the testimony was that Nisnewitz 
told him through those witnesses he was to get. 


»-■ 
t i 


i « 

■if 


n. 
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And then if he was in partners with this man 
La Morte, for the love of God would La Morte have said to 
him "Gee,you shouldn't have taken that'.' 1 But if you got 
it hold onto it." 

At which point he voluntarily turned around some 
days later or so later and walked up to the bank and gave 
him 35 bucks. 

If you ladies and gentlemen feel thatthis man 
should be ruined — 

MS. HYNES: Objection. 

THE COURT: I will allow it. 

MR. DRESCHER: Objection? I withdraw it. 

THE COURT: Go ahead, Mr. Drescher. 

MR. DRESCHER: That he should be ruined, stamped 

a criminal, on testimony such as you heard here, on the 
conspiracy that had to be one thing, filing false appli¬ 
cations for bank loans, remember you got to go home 
tonight and sleep; and you should do the right thing, 

if you do the right thing and satisfy your conscience 
nobody can criticize you and you can live with yourself, 
but please in this case, you can't find Mr. La Morte 
guilty of the indictment here charging conspiracy. 

Thank you. I have too long altogether. 

MS. HYNES: Ladies and gentlemen, I know it i3 
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lato in the afternoon, and you are tired and we are all 
tired. 

But this is a terribly important case to the 
government, and it is terribly important to both of the 
defendants on trial here. So „ e are 9 oi„ g to ash you 
to pay Close attention while 1 speak as well so the govern- 

mCnt h3S itS ° PPOrfu nity to tell you what it thinks it 
has proved here duri ng the last several days. 

I want to thank you for the attention that you 
have liven during the course of this trial, there have 
been some days when we have sat very late and we appreci- 
ate your attention throughout the trial. 

This is a very important case to 
the government. The government's responsibility to enforce 
criminal laws. 

You heard Hr. Drescher make accusations that the United 
States Attorneys office is all but suborning perjury on 

that stand. it is the duty of the United states Attorneys 
to „cc that the criminal laws are enforced and " 
that the reason that we are here is to present evidence to,you, 
and you make that determination. 

Our job is to present the evidence, your job is 
to determine tbe facts. The judge's job, if you determine 
that the facts are that these defendants did violate 
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federal law. it ie f^y. .» . _ 

for the judge to deal with the sentencing 
You have taken an oath to decide the facts in this 
cose, and that is your solemn obligation! You are not 
to decide it on the basis of sympathy for the defendants 
YOU are not to decid it on the badis of personalities . 
in this case, whether you like one lawyer or dislike another 
lawyer. you are to base it on the facts in this case as the' 

evidence has been presented to you, and you are to sift 
that evidence. 

The reason why we have a jury system is that 

People such as yourselves will listen to evidence and 

decide what's important and what's not important. 

Now you have heard a great deal said in the 

summations by Mr. Friedman and Mr. Drescher as to incon- ' 
sistcncies. 

Well, one of the most important functions of 
a jury, and almost the most important function, is to 
separate out what's important and what's not important 
What inconsistency, if you find there uas an lnconsistency( 

was it an important inconsistency? Did it qo t o the guts 
of the case? That is a very important function of yours- 
that you must bring your common sense into this courtroom, 
that you have to view all of the evidence, and not separ¬ 
ate out one little piece of evidence, and if you find an ln _ 
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consistency, say, "Well, . en, the whole casehas to fall 
apart." It may not. It may, if you find that that is 
a crucial piece of evidence, but may not. 

You have to determine what is important. You 
have to determine if these witnesses were telling the truth. 
You have to determine if the government put these witnesses 
on the s nd and told them to lie. Because that's what's 
been suggested here today by Mr. Drescher, that the govern¬ 
ment was terrible in preparing this case; that the govern¬ 
ment put witnesses on the stand that you couldn't believe. 

Well, you may find that that's not the case. 

It is very important for you to separate out what's important' 
and what's not important, and how all of the evidence hangs 
together. And sympathy isn't your function. You have 
taken an oath to decide the facts. That's your job. Now 
let's turn to the indictment in the case and to the 
government's proof. 

The indictment in this case charges two of the 
defendants with a conspiracy, and I am going to ask your 
inuulgence while I read the indictment because it occurs 
to mo that a great deal has been said about what the indict¬ 
ment charges, but it has never been read to you. You 
don't know what the government's indictment says, so I am 
going to ask your indulgence and read the conspiracy part 
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of the indictment to you, and then I will continue on with 
what the government's case is. 

Now I am going to read Count 7 of- the indictment: 

"Count 7: The grand jury further charges from 

on or about January 1, 1971 up to and including the 
date of the filing of this indictment, in the Southern 
District of New York and elsewhere, Harold Nisnewitz, an 
accountant, and Jose Ramos, Jr., who at all relevant times 
was a loan officer of the First National City Bank, and 
Thomas La Morte, who at all relevant times was a loan 
officer of National Bank of North America, the defendants, 
and Natalie V. Prenclau, Roger La Fcrla, Gustavo Ramirez, 
and Johnny Rodriguez, hereinafter loan applicants, and 
named herein as co-conspirators but not as defendants, 
unlawfully, wilfully, and knowingly, did conspire, confed¬ 
erate, and agree among themselves and with other persons 
to the grand jury known and unknown to commit offenses 
against the United States, to wit, the violation of 
Title 18 United States Code, Section 1014, by making f[alse 
statements, reports, and wilful over—evaluation of property 
and security in connection with loan applications sub¬ 
mitted by said loan applicants and others known and unknown 
to the grand jury to the First National City Bank, 
Manufacturers Hanover Trust, National Bank of North America, 
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and others, all banks the deposits of which were then 
insured by the Federal Deposit Insurance Corporation. 

"A: It was part of said conspiracy that said loan 

applicants and others known and unknown to the grand jury, 
would seek bank loand and invest new funds obtained 
thereby in Dare To Be Great, a pyramid selling program. 

b; It was further part of said conspiracy that 
defendant Nisnewitz would charge said loan applicants 
and others,known and unknown to the grand jury, a fee 
ranging from approximately 100 to $$150 to cause loan 
applications containing false information to be prepared. 

"C: It was further part of said conspiracy that 

the defendant Nisnewitz would refer said loan applicants 
and others known and unknown to the grand jury to the 
defendant Ramos at the First National City Bank and to the 
defendant La Mortc at the National Bank of North America, 
for assistance in causing said loan applications to be 
processed by said banks and that defendants Ramos and 
La Morte would receive fees from Nisnewitz and others." 

Then there are overt acts: 

"In furtherance of said conspiracy and to effect 
the objects thereof, the following overt acts, among others, 
were committed in the Southern District of New York: 

"On or about January 6, 1972, a loan application 
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was submitted by Natalie V. Prenclau to the First National 


City Bank. 


2: On or about February 3, 1972, a loan 

application was submitted by Gustavo Ramirez to the First 
National City Bank." 


A conspiracy is charged in that indictment, in that 
7th count of the indictment, and the defendants are 
also charged under a different statute which is the statute 
called aiding and abetting and the judge will charge you 
as to that. Basically anyone who aids and abets another 
in the commission of a crime is also guilty of the crime. 

Much has been said about conspiracy and the Judge 
charge you on the law as to conspiracy. 

Conspiracy is an agreement or an understanding 
between two or more persons to engage in conduct which is 
unlawful. Now it is not as Mr. Drescher suggests that 
all three of these defendants had to physically be present 
in the same place and enter into a formal agreement. 

I mean, you as people who are possessed of common sense would 
find it very peculiar, wouldn't you, to find that people 
are sitting down making a formal agreement to commit a crime? 
That's not how things operate in daily life, and that's why 
we are asking you to judge these facts because you have 
to bring to this courtroom your common sense. 
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How do things operate? ' What is the common 


sense approach? What really did happn? 

A conspiracy is like a partnership, but it is 
a Partnership in crime. The usual partnership is when two 
people will get together and maybe they want to open a 
store, but a conspiracy is different. 

A conspiracy is when the partners combine to do 
something unlawful, and the word unlawful is the key. 

A conspiracy is an illegal partnership. Its- 
purpose is illegal, And as we submit to you. the evidence 
“ this case shows that the defendant La Morte. and 

Nisnewitz, were in a conspiracy, a partnership to submit 
false loan applications to banks. 

Now again I want to focus to the word agreement. 
This does not have to be to formal agreement. The 
government is not reguired to come up with a formal docu¬ 
ment saying -This was what we agreed.- The government 

is not reguired to point to a date and say -This is when the 
agreement took place." 

You have to consider all of the eivdence in the 
case and see if it fits together that what in fact was go¬ 
ing on here was an agreement, albeit, informal, but there was 

an agreement among these three defendants, to submit false 
loan applications to the bank. 
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You can infer that from all of the circumstances 
in the case, and what were the circumstances in this case? 

First you have the defendant Ramos. The defend¬ 
ant Ramos has pled guilty to this charge in the indict¬ 
ment. He has pled guilty to conspiracy to submit false 
loan applications, and he was charged as a member of that 
conspiracy. 

He took the stand, and testified. 

Mr. Drescher would have you believe that Mr. 

Ramos lied on that stand from beginning to end except when 
it helped his client. Then he would concede maybe he was 
telling the truth. 

But if it came near to hurting his client he nust 
have been lying. 

And he said Mr. Ramos lied in the grand jury. 

Well, Mr. Ramos admitted on the stand he did lie in the 
grand jury. But Mr. Drescher also admitted that Mr. 

La Morte lied in the grand jury, and you can't have it both 
ways. Mr. Drescher suggests that Mr. Ramos got on that: 
stand, with the government's help, lied throughout. 

Now let me ask you, when we talk about common 
sense, Mr. Ramos pled guilty, he testified that he pled 
guilty before Judge Owen. Yes, he said, "I hope that I 
get some consideration when it comes time to sentencing." 
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Wiat is he going to get consideration for. 
testimony before the judge who is going to sentence him? 
Does that make sense to you? That this witness is 
going to get on the stand and lie in front of the very 
judge who is going to sentence him? 

Do you remember in response to a question by 
Mr. Drescher, when he was asked, "Well, what promises 
were you told by the government?" 

Mr. Ramos said, he was told to tell the truth. 

And that's what he was told to do, to tell the truth. 

He may have lied in the grand jury but he wasn't 
lying up there because at this point he had pled guilty. 

The only thing that he had going for him is if he testified 
for the government, told the truth in front of the judge 
who was going to sentence him, that was his last chance. 

Doesn't that make sense? Do you think this man 
is going to get up there and perjure himself and do you 
really believe as Mr. Drescher would suggest, that the 
United States Attorney's office was coaching him to perjure 
himself in a case? Is that important to the United 
States Attorney's office? 

We don't suborn perjury. We prepare witnesses, 
yes, we talk to witnesses; it is our duty. We represent 
the government in court, we have to give the government 
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the best representation possible. 


Part of that representation is talking to 
witnesses, find out what the facts are. If they testified 
in front of the grand jury, if they had given a statement 
to the FBI, they are given those statements to read. 

That's only natural. 

As you sit here today,what's today's date, May 8th? 
If you think back four months ago, can you tell time, place, 
and how many days inbetween different business appointments 


you had? 


Mr. Drcscher and Mr. Freidman were trying to 


bring out, well, they were requested by the FBI in 
April and these events took place in June and there were 
inconsistencies. 

What are we talking about? What are the incon¬ 
sistencies? 

The inconsistencies are days, dates. Are dates 
important here? Did Ramos deny that he received any of 
these loan applications that have his initials on it? - No. 

Did Mr. Hisnewitz deny he typed all of these loan 
applications? No. That's what's important, not what day 
they went into the bank, as the defense counsel would have 
you believe. 

I mean whether Mr. La Ferla went into the bank 
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on February 9th or February loth isn't what we are 
ing about in this ease, it is that Hr. La Ferla went into 
the bank with a false loan applieation typed by Nlsnewitz. 
Which Nisncwitz admits on the stand that he typed, which he 
also finally admits on cross examination that he knew 
that ho didn't work for Joanna Graphics. 

That's what this case is about, not when Hr. Ramos 
was on jury duty, who cares whether Hr. Ramos was on jury 
duty and when he was on jury duty? The point is with 
respect to these applications, that Ramos took, his initial 
are on them, and he admitted that on the stand and there 
can be no serious question about that. 

And they got to Mr. Ramos through Mr. Nisnewitz. 
And how they got to Mr. Nisnewitz who eventually 
sent them to Ramos was through La Morte. So let's be 
serious about what we arc really talking about in this case. 
I "can are wc really talking about when Natalie Prenclautad 
her cold? How cares when she had her cold? 

Was it the first time, the second- time? 

Let me point out one other thing to you. There's 
been a lot of testimony and a lot of argument about the 
testimony of Natalie Prenclau. 

Natalie Prenclau took the stand. True, she gave 
a statement to the FBI in April. That statement was not 

southern district court reporters, u.s. courthouse 
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in her handwriting and she told you it wasn't in her % 
writing. It was in the handwriting of the agent from the 
Federal Bureau of Investigation. I believe there is 
testimony that it went on for about six or seven pages. 

And she read it and signed it, and where there were changes 
she made an initial. That was not her handwriting. 

Now, there is a great deal of argument in this case 
about the money order. Was the money order sent, was it 
given? There is no dispute there was a $50 money order 
because there was a $50 money order. 

MR. DRESCHER: I don'twant to object, sir, but 
there was no — to say that there v/as no dispute I think is 
unfair. 

THE COURT: I think that statement — 

MS. HYNES: Strike that remark then from the 

statement. 

Let us talk about the $50 money order. 

Natalie Prenclau in the grand jury when she was 
talking in her own words and wasn't asked to sign a state¬ 
ment somebody else wrote, when she was talking in her own 
words she said she gave Mr. Nisnewitz the $50 money order. 
When she got on the stand she said”I gave Mr. Nisnewitz 
the $50 money order." 

So when she is saying it in her own words and 



1 

: 


i 

i 




i 

i 

i 

t 

j 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
rCl-EV SQUARE. NEW YORK. N V. CO T-*S*0 








mbbr 


it is not being written out by somebody else, she's been < 

consistent. She testified to that in the grand jury 
back two years ago and she testified to that now. , 

She gave Nisnewitz the $50 money order. | 

She had been told the first time she went to 
see Nisnewitz that he wanted a $50 money order; and \ 

remember she testified she gave Mr. Nisnewitz the entire 
money order. 

So we have Mr. Drescher saying the FBI is so 
terrific theywouldcome in here with that money order. She 
gave the whole thing to Nisnewitz. 

While we are on that $50 money order, what other 
testimony do we have about the money order? 

We have Mr. Ramos testifying that he received a 
call from Thomas La Morte, and La Mortc told him he was 
going to get a money order from Natalie Prencalu. 

So is Natalie Prcnclau making that up? He was — 
MR. DRESCHER: Judge, he was going to get a money 
order for $15 was the testimony. I mean, I hope the' 
United States Attorney doesn’t misquote. 

THE COURT: All I can say at this point, 

Mr. Drescher, is that the jury's recollection of the evidence 
in this case will govern. I am not prepared to rule one 
way or the other. 
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MR. DRESCHER: Thank you, sir. 

MS. HYNES: I haven't finished my comments on that 

yet. 

Mr. Ramos testified that La Morte told him he was 
going to get a money order, and that he received a call and 
La Morte told him that he had received a $15 money order 
and that he then received $15 from La Morte in cash. Ramos 
never saw the money order. 

What makes sense? Why is Natalie Prcnclau lying? 

I mean unless you believe with the defense counsel that 
the government put Natalie Prenclau up to perjury? Why 
should she lie about the money order whether it was $15 or 
$50? 

She even remembers paying 40 cents for it. What 
is her rcaon for lying about the $50 money order? Maybe 
Mr. La Morte has a reason to lie about the amount. Maybe 
he doesn’t want Mr. Ramos to know how much that money order 
was for. Maybe he wants Mr. Ramos to think that all he was 
getting was $15 which he was just passing along to Mr.** 
Ramos, when in fact he was getting $50 and was only willing 
to pass $15 along. Maybe that makes more sense. 

There has been a good deal of argument by Mr. 
Drcschcr thatthis case doesn't involve La Morte. Well, 
let's sec if it does. 

SOUTHERN OlSTRICT COURT REPORTERS. U.S. COURTHOUSE 
rrt' EY NEW YORK. M. V CO T-SSSO 









> 


mbbr 

You have three people in the conspiracy. I 
I am going to limit myself in the beginning here to 
conspiracy. Three people, Ramos, who's pled guilty, Nis- 
ncwitz and La Morte. And what is — how does the evidence 
all hang together? What was going on here? 

First thing that happens is that La Morte calls 
Mr. Ramos and tells him that Harold Nisnewitz is going to 
be calling him. And that is a phone call from La Morte 
to Ramos. That is the beginning. 

And ho says that Nisnewitz is going to be referring 
people to Ramos. And Nisnewitz does call Mr. Ramos, and 
he says "Tom La Morte told me to call you. He is going 
to refer some people to you." 

And he docs refer people to Mr. Ramos. 

And you heard the testimony from these people. 

Lhat are we talking about an innocent referral? These 
people testified that they went to Mr. Ramos specifically 
do A -n at Canal Street after having gone out to Mr. Nisnewitz' 
office out in Queens, sent all the way to a branch of the 
First National City Bank down in Canal Street, to see Mr. 
Ramos. They were told to see Mr. Ramos. It is true 
Natalie Prcnclau didn’t testify that she was told to 
see Mr. Ramos. She didn't remember. That's all she can tell 
us, the truth, she didn't remember. 
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But the others remembered. They were told to 


see Mr. Ramos. Well, why are people — 

THE COURT: Mr. Drescher, I think you have a valid 

4 

point there as to her testimony. 

MR. DRESCHER: Certainly the lady didn't testify 
she didn't remember, sir. She testified very clearly 
what had happened. 

THE COURT: Yes. . 

MS. HYNES: I will say to the jury, your Honor, 
myself, as Mr. Friedman has pointed out, we are all human, 
and it is your recollection that controls; and if you 
disagree or you remember the testimony any differently, 

it is your recollection. If I misstate something it is 
not intentional. 

I am dealing with my own memory, and it is your 
memory that really controls, and if you have any question 
you can have the testimony read back. 

THE COURT: I so charge you and that is the fact; 
that you may have the testimony read back. Go ahead. 

MS. HYNES: Let me just back up a bit and put 
in perspective how these people are getting to 
Mr. Ramos. They arc coming to Mr. Nisncwitz from the Bronx, 
from Brooklyn, from out in Suffolk County, all to have 
Mr. Nisncwitz type their name, address and place of 
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employment on a lon a application, l mean. doe3 ^ 

mate sense to yon. that they ate traveling theae distance, 
to this man., office so his wife can typo up . loan 
application? 

And if they had all the information they were coin, 
to put in those loan applications before they ever got to 

him, why couldn't they fill fh«m 

ney till them out themselves and go to 

a bant, if „r. Nisnewitz you knp „ ^ ^ 

taking down information, their name and their addreas on 
a pad and then giving it to his wife to type? 

And they arc also leaving behind $150 when they 
leave his office. Does that make sense to you? 

As you sit there, that you know there wasn't 

anythin, wrong going on here, that these people are travel-' 

ing these distances to this man'c rsm 

o r.nis man s office, paying him $150, 

a loan application is typed up. and they are sent to a 
specific bank? So me of themwere sent first to Manufactur¬ 
ers Hanover. They they come back again to Mr. Nisnewitz's 
Sice. He types it up again, or his wife types it 

OP again, and they arc sent to Mr. Ramos down at First 
National City Bank. 

Does that make sense? Particularly when 
Hr. Hisncwitz tells you that he. if you believe him. that ' 
he has got all these branches very close to his office. 


\ 
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° 5 ^ 3 MrSt National «ty Bank there. He's got a 
Manufacturers Hanover Trust. He runs out ana gets the 
applications every time these people come tn or hfi sen<Js 
them out for them. 

Does that make sense? 

This starts with the telephone call from La Morte 
saying to Pamos "Nisncwitz is going ^ ^ ^ ^ 

Prenclau. Natalie Prenelau says she's not employed hy 

tte SalVati °" A ™ y and ““ Mr. Nisnewitz that; on 
the first occasion. 

Said '"^ n ' somebody i, yo „ can , 

friend, to verify employment." 

SHC 1CaVeS ' and Sh ° «— a friend to verify her 
employment, doey Crispel. the Salvation hrmy. she comes 

back, 9 ives Nisnewitz that information, put it in the 
bank application. 

Meantime she's u- 

P d him a hundred dollars for his 

advice not to g o into Dare To Be r„ . 

re To Be Great. That is what the 

hundred dollar*: ie 

. . Said Mr ’ Mianawitz and he sends her 

° the First National city Bank. 

Now at this point, bcforo shc goes ^ ^ ^ 

Pamos testified he received a call from Mr. ha Morte ' 

saying that Natalie Prenclau i= 

renclau is coming in. Was that 

-- NC» YORK. H.r, COTISIO 
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what Mr. Ramos testified? Natalie Prenclau is cL 

L 

into the bank. And he tells Ramos that he knows Natalie 
Prenclau and that Natalie Prenclau had a loan at National 
Bank of North America. Natalie Prenclau said she never met 
Mr. La Morte. Who is lying? You may find that it was 
Mr. La Morte who was lying to Mr. Ramos; that Mr. La Morte 
was lying when he said he knew Natalie Prenclau. 

She said she never met him. That it was Mr. La - 
Morte lying when he said that she had a loan with his branch 
or with the National Bank of North America. Mr. Drescher 
said if there was a loan application to the National 
Bank of North America by Natalie Prenclau you can bet the 
government would walk in here with it. 

Well, we would sure try and we didn't, becuase there 
wasn't any loan to the National Bank of North America. 

But Mr. La Morte told Ramos that. You may find 
that that's a false statement made by Mr. La Morte -- 

(Mr. Friedman arose.) 

THE COURT: On this record there is no evidence 

of any such loan. 

MR. FRIEDMAN: Yes, your Honor, , nor is there any 
testimony from Mr. La Morte. I mean — 

THE COURT: I dont recall the testimony on that 
subject but I do know that there is no showing on this 


southern DliTR.CT COURT REPORTERS. U.S. COURTHOUSE 
EOLEV SQUARE. NCR YORK. NY. CO MHO 







mbbr 

843 

record of any such loan application. 

MS. HYNES: I agree with that. That is my point. 

THE COURT: That is all one can say. 

One cannot say as a fact it existed or didn't 
exist. Just on this record there is no proof of that. 

MR. FRIEDMAN: I don't think the jury should 

be told that Mr. La Morte said this. The jury should be told 
Ramos said La Morte said that. 

MS. HYNES: When I mention that conversation, I am 
mentioning it because Ramos testified to it on the stand. 
Ramos testified that Mr. La Morte called him, said he 

was sending in Natalie Prcnclau and that La Morte told 
him that he knew Natalie Prenclau and that she had a loan 
with his bank, and that she was good for this loan. 

Natalie Prenclau comes into the bank after Ramos is told that 
she is going to come in, gives the application in, can only 
give social secuirty as identification, and leaves. 

We had testimony by Mr. Ramos that he couldn't ver¬ 
ify income; and that they couldn't get any more identifica¬ 
tion. There's testimony by Mr. Ramos that Mr. La Morte 
called him a couple of times with respect to this loan 
application. Called him at the bank. 

And he called him at home. Called him at the 
bank and he said -Well, what's happening" and Ramos 
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testified that he told La Morte "Well, I can't get pj 
income and I can't get any further identification". 

This is told by one banker to another banker. 

La Morte's response, Mr. Ramos testified that Mr. 

La Morte told him , "Oh, don't worry. i know her. She's 
good for the loan. Or words to that effect. 

And thaf'She's had a loan at my bank." 

Well, you may find that that is not a true state¬ 
ment by Mr. La Morte to Mr. Ramos but why would he lie 
if it's not a true statement? If you find that it is not 
a true statement, why? What is his interest in seeing that 
Natalie Prenclau gets a loan from the First National City 
Bank? Why is he so interested? Why is he calling Ramos ' 

at the office? Why is ho calling Ramos at home? 

Finally he says to Ramos "What are you hesi¬ 
tating for? There is some money in it for you." 

And Ramos testifies that shortly after that he 
approves the loan. She comes in, gives her a thousand 

dollars, and she leaves. Why is it important to La Morte 

%» 

that this loan « 0 through? This is the help feat came 
through Nisnewitz. This is the loan that has the false 
information, and this is the loan where there is testi¬ 
mony that a $50 money order was made out to La Morte. 

la Morte is a participant. He is the link.between 
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Ramos and Nisnewitz, he is the one that is calling and choc) 
ing up and seeing what's happening to these loan appli¬ 
cations. 

La Morte is involved in this. They are not going 
through his bank. What do you think about that? You may 
think that's pretty clever on Mr. La Morte's part. 

He's got a distant relative to put the false loan appli¬ 
cations through First National City Bank. He is still 
getting money for it. 

Let me be quite clear. If there wasn't a red 
cent in this for Mr. La Morte, it wouldn't make any dif¬ 
ference. If he participated in this agreement with Mr. 
Ramos and Mr. Nisnewitz to submit false loan applications, 
whetherhe got paid a lot of money, a little money, or no 
money, doesn't make any difference. It so happens that 
there's been evidence before you that he did get paid which 
you may takeinto consideration when you consider whether 
he was a participant in this whole scheme. 

The other thing that is interesting about the^loan 
from Natalie Prcnclau is that there has been testimony at 
this trial that Nisnewitz was telling loan applicants 
Listen, if you have to go through First National City 
Bank, there's going to be another 5 per cent "in addition 
to his fee of $150. 
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When Natalie Prenclau got the lean from First 
National City Bank, and it was for a thousand dollars, 
isn' t it interesting that the money order is for $50. 

That 5 per cent of a thousand dollars. 

Ladies and gentlemen, conspiracies don't come into 
being with formal agreements. You have to put all of the 
Pieces of evidence together, and all of the pieces 


of evidence slowly begin to form. The first contact 
La Morte to Ramos. Then he calls,La Morte calls Prenclau's 
coming in. La Morte makes continuing calls, how's the loan 

doing? "I know her. She's good. You should grant it. 

Don't hesitate." 


And then a $50 money order made out to La Morte. 
For what? I mean why all of this participation 
by La Morte? No knowledge. Mr. Drescher makes a big 
point of knowledge. Well, Miss Prenclau testified she 
never met La Morte. What is La Morte doing if you believe 
Kamos, what is La Morte doing saying he knows her? Isn't 
he pushing thatloan? isn't it important to him becaus^ the 

only time he is going (jo get any money is if a loan goes 
through. 


Mr. Nisnewitt was very clear in telling the people 
only if the loan goes through, then you have to pay 
5 per cent of the proceeds.. 
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2 

And there is clear evidence in this case that 

• 


3 

the loan went through with Natalie Prenclau, there was 

% 


• 

J 

4 

a $50 money order which was 5 per cent of the proceeds. 

• 

5 

and it was La Morte's name on that money order. 


6 

Now, you can say La, De, anything you want to 


7 

say. It is a French sounding name. When she was asked 


8 

is it La Ilortc she remembered it. 'She was quite 

• 

9 

10 

truthful here on the stand saying that she had difficulty 

remembering it at the time. 

• 

11 

And then you also have the further testimony of 


12 

Mr. Ramos on his corroborating that there was talk of a 


13 

money order but he says it was a $15 money order and there 


14 

again you may find that it was in Mr. La Morte's interest 


15 

to tell Ramos he only got $15. 


16 

Now, there is further evidence in this case 

• 

17 

about La Morte ? Get to Gustavo Ramirez. Gustavo Ramirez 


18 

gets m the stand and he had a very good memory of dates 


19 

and what happened. 


20 

Mr. Friedman would say well, if he is off a 


21 

day or two that blows the government's case. You may find 

~T 

22 

that he had a better memory than average about it but 


23 

maybe he was off a few days. The important thing is not 


24 

what day he went into he bank. Because Mr. Ramos doesn't 


25 

deny that he saw him, and Mr. Ramos doesn't deny that he 
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took his loan application, and Hr. Kamos' initials are on 

Gustavo V. Ramirez' loan application. 1 

* so what difference if it took place on February 

9th or 10th? Ramos was there. There is no question abo I 

it. i 

NOW Ramos testified that he received a call from 1 
„r. Nisnewitz with respect to Gustavo Ramirez coming into 
the bank. Before Gustavo Ramirez came in to see Ramos, I 

Ramos testified he'd gotten a call from Nisnewitz, and that 
Nisnewitz had given him the loan application and he'd 
also given him a W-2 statement to give to Hr. Ramos - | 

I ycs, for Ramirez to give to Ramos. 

Then we get to the crucial point when the 

loan is being paid out. Ramirez is getting his loan for 

$1400; and Ramos says to him "How do you want it?" 

He says -cash," and then this is what Hr. Drescher 

says the case- rises and falls on, the conversation 
then took place. And again this is your recollection that 
controls. If I say something that doesn't jibe with (iow 
you remember it, it is you. I am only trying to give you 
what my best recollection is of the testimony that I heard 
here. Ramos testified that Hr. Ramirez said "How much, 60, 


70?" 


And Ramos said "70" and Hr. Drescher brings out that 
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Ramos said he was surprised. Your recollection controls. 

My recollection was that Ramos said he was sur¬ 
prised that Mr. Ramirez was then going to start paying 
him right in front of right in the bank in front of 
everybody. He gave him an envelope and he told him to 
meet him outside, and that Mr. Ramirez took that envelope, 
put the $70 in it and gave it to him between the stairs, 
upstairs, downstairs. I mean that's another big inconsis¬ 
tency, right? Who cars whether it was on the staircase 
or out the front door? I mean is that what's crucial? 

The crucial point is that $70 was stuffed into an envelope 
and given to Ramos. That's what's crucial and you have 
got to keep your eye on the ball and not get lost whether 
it was on the steps or out the door becuase that's not 
important in the case. That's just a smoke screen to get 
your attention off what's really going on here. 

So Ramos testifies he's surprised that Ramirez 
is giving it to him in the bank. 

•% 

Put yourself in that position. You are sitting 
there. Somebody is going to give you a payoff, there's 
been testimony there’s a desk in front of him, there's 
a desk behind him, there are people all around. You are 
paying over loan proceeds and you want somebody to start 
peeling off $70 in front of your co-workers? That's why 
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the envelope was given to him. He was surprised at how 
Ramirez was paying him; not that he was getting a payment 


particularly. 

We come to the point where Ramirez testifies • 
that while he is sitting there he remembers that Ramos 
Picked up the phone, and made a call; and that he remembers 
the name Thomas. Doesn't remember the last name. 

I mean if he was really trying to help the government, if 
the government was really trying to get him to perjure 

himself don't you think we would have him prepared to say 
Thomas La Morte. 

He is just telling us what he remembered as best 

he could remember. He remembered Thomas. And he remembered 
that telephone call. 


Why would ho lie about that? Ramos doesn't deny 
that call took place then. He said it could have taken 
place then or later but ho doesn't deny it took place then. 

The point is there was a telephone call to 
Hr. La Morte. Well, why arc you calling Hr. La Morte? 

I mean La Horte's not in this case, right? I mean, why 
make a telephone call to Mr. La Morte? 

The why is that Mr. La Morte is in this case, 
that s the link, that’s one of the bankers. 

Okay, he is not the banker up front actually 
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taking the loan application. He may be a little bit 
smarter. He is more behind the scene but he is there. And 
there is evidence in this case that he is there, why did 
he just call up Thomas La Mortc and say "I got $70" 

Now again it's your recollection as to what Mr. 

La Morte said to Ramos, as Mr. Ramos testified. 

My recollection of that testimony, and yours 
controls, and not Mr. Drescher's either, as he freely 
admits, was that La Morte said to Ramos "He shouldn't 
have given it to you there" or words 

to that effect. The point was that La Morte was surprised 
that Ramirez was peeling it off in the bank too but he 

That s okay, i will meet you after work and we'll 
split it." 

Wen, what about that? it Mr . Morte isn , t in 

this case, why is this payment being made? And again, 

the point is not, and Mr. Drescher is correct on this, 

thisJs not a violation of the statute of about payoffs, 

but the payoff is important because it does show evidence 

that Mr. La Morte was involved in this, he had a financial 

interest in the outcome of it, and there's also evidence 

that this loan again came through Mr. Nisnewitr, who. is Mr. 
La Morte's buddy. 

And that there was false information in this loan. 
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Why are they only getting — 

MR. DRESCHER: May I say, your Honor, I must 

object. I hate to interrupt but there is no testimony 
that they were buddies. They met once at the bank and 
that was brought out in cross examination through — 

MS. HYNES: I didn't hear the objection. 

MR. DRESCHER: You said they were buddies. I am 
sorry if I didn't hear you. 

THE COURT: I guess I understood her to say that 

too. I do not regard that as exceeding the bounds of 
argument, so go ahead. 

MS. HYNES: All right, I withdraw buddies. 

They knew one another. Mr. Drescher made the point that 
Mr. Nisnewitz wanted to be friends with Mr. La Morte. 

He was a banker. 

Now the defendants Nisnewitz and La Morte are 
charged not only with conspiracy but with aiding and 
abetting; and if they were aiding and abetting in submit¬ 
ting false loan applications, and if you find that the'evi¬ 
dence shows that they were aiding and abetting, in submit¬ 
ting these false loan applications, then they have violated 
the law. It is not necessary that Mr. La Morte walk into 
the bank with the false loan application and the judgewill 
charge you on that. Tf he has a part in it, and aids and 




SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 

IO' i;v .tfARf NCR V .Ml K N V CO 7 


<» A«r 


NC » 7.MIK 




1 


mbbr 


853 





2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


abets, and causes that false loan application to be sub¬ 
mitted to the bank, that is a violation of the law. 

Now we come to Mr. La Ferla. Mr. La Ferla comes 
from Suffolk County, comes all the way into Queens to have 
Mr. Nisniewitz fill out a loan application. There are 
two loan applications that he says Mr. Nisnewitz made out 
for him. Let's deal with the loan application to First 
National City Bank, lie says that he gets a loan application 
First National City Bank from Mr. Nisnewitz typed 
up by Mrs. Nisnewitz, and he is again being sent to sec 
Mr. Ramos. 

He goes to the bank and Ramos isn’t there. 

He asks for Ramos, he is not there. So he walks out and he 
calls Nisnewitz. If there is nothing wrong with 

these loan applications, why is he going back and checking 
with Nisnewitz if Ramos isn't there? So he calls 
Nisnewitz and the testimony was I think that Ramos 

was on jury duty, whether that came from Mr. Nisnewitz, 

I don't recall. 


So Nisnewitz says to him we will go back and give 
it.to a Mr. Scully. And the loan application for Roger 
La F erla has the name Scully on it; and the date; which 
is not the same date it was typed. 

So in the loan application for Roger La Ferla we 
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don't have Mr. Ramos in that one. Who do we have in it? 

Mr. La Morte. We had testimony La Ferla is the gentleman 
who went to see Mr. Nisnewitz with Mr. and Mrs. Walther; 
and they were some of the last witnesses to testify in 
the government's case. 

They went to see Mr. Nisnewitz, Mr. and Mrs. Walther 
were both present during the conversation, both testified 
about the $150 fee for the loan application, and that 
there was an additional 5 per cent charge if it went 
through First National City Bank. 

They also testified to something else. They• 
testified, and specifically Mrs. Walther testified that 
she received a call from Mrs. Nisnewitz and that Mrs. 
Nisnewitz gave her the name La Morte and the telephone 
number and told her to call him, and Mrs. Walther testi¬ 
fied she gave that information to Roger La Ferla. ard that 
Roger La Ferla, he testified, that he called, he dialed 
that number, the man on the other end of the phene, 
identified himself as La Morte. Well, what's La Morte 
doing in this one too? Here Ramos is on jury duty; 
and La Morte's name comes up. Maybe because Ramos isn't 
around. But there is Mrs. Walther, what rc.?*“cr. does she 
have to lie about the name La Morte? Really, what 
reason does she have? Unless you arc going to believe the 
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government has everyone perjuring themselves and that’s 


how the government prepared this case, she came up. 


she is an important witness, and said "I got the name 


La Horte. 1 gave it to Roger,- and then Roger says he 


called La Horte. strange for somebody who doesn’t have 


anything to do with this case. Also strange that the loan 


application came through Hr. Nisnewitz. more strange that 
there is false information in that loan application. 


This is the one that deals with Hr. Nisnewitz’ next door 


neighbor, Joanna Graphics, which is put do™ as Roger 


La Ferla’s place of employment and all of a sudden 


Hrs. Nisnewitz is telling Hrs. Walther to call La Horte 


about this loan. 


MR. DRESCHER: To find out if it was granted. 


HS. HYNES: Ladies and gentlemen, I submit to you 


that if you think about all of the evidence in this case. 


and if you weigh it carefully, and weigh the evidence 


that concerns Mr. La Horte, that you will find that Hr. 


La Horte was a member of this conspiracy, that he did have 
knowledge about what was going on, and that he did 


participate. The jury will charge you that in the 


conspiracy, not every co-conspirator has to play an equal 


role. That isn’t always the way it works. And not every 


co-conspirator has to know every single element or fact 
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of that conspiracy. Listen to the law very careful!} v- a 
the judge charges you on what the government must prove 
for a conspiracy, and I submit to you that on the evidence 
in this case, Mr. La Morte was a member of this conspiracy. 
That he was operating with Harold Nisnewit 2 and with Jose 
Ramos, to submit false loan applications. 

Now let me just touch briefly on these loan 
applications. Let me just make one point before I go to 
that. Mr. Dreschcr at the end said he wouldn't deny that 
Mr. La Morte got the money. Mr. La Morte denied it in the 
grand jury. But Mr. Drescher said maybe La Morte even 
lied in the grand jury but he was doing it to save his 
job. 

Well, the fact is that, you may find out on the 
evidence here, that La Morte did lie in the grand jury, 
and that he lied in the grand jury for more reasors than 
just to save his job. 

That he lied in the grand jury to cover up 
what the real facts were in this case. 

Mr. Friedman has told you that what is really going 
on here is that these people were just going to Mr. Nisnewitz 
to findout what to do about a loan application. Mr. 
Nisnewitz didn't have any knowledge about it. Well, what 
was going on? 
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Mr. Nisnewitz. he testified, he said these people 

Came t0 hlm thr ° U9h Dare T ° =reat or Koscot. They 
vere referred to him. This is a red herring. The govern¬ 
ment isn't proving a case here against Koscot or Dare To Be 

Great. That's simply . cornea thread of how people got 
to Harold Nisnewitz. 

If they weren't trying to invest in Koscot or 
Gate To Be Great hot there were still f.i se loan 

applications being submitted, we'd still be here arguing 

to it. That is in the crucial part of the government's 

case. lt is part of it because it is part of the co™on 
scheme of what was going on. 

And Mr. Nisnewitz testified, these people got to 
him through people in Bare To Be Great or Koscot. 

If you were to believe Mr. Nisnewitz, the first 
thing he does is try to discourage these people from 

*oing into Koscot or Bare To Be Great, bet's thin*, 
common sense,- right? 

Mr. Nisnewitz testifies he is going to charge 
these people this fee fnr 

future accounting services. 

These are future clients of his , right? Future 

If they go into Koscot and Bare To Be Great, he's got 

a Client there. They want their boohs and records Kept. ' 
They want their tex returns done. ls ln busl „ OS3 . , |c 
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wants more clients. That is k- 

not his testimony, f irst thing 

he does is say, -Oh, don't go into this business.- 

1 "" “ b£lieVe -at against his financial 

interest? Ho you really think that that was what was going 

on here? This is an accountant. He wants business. 

He wants clients «« . 

ants to make money. But he says 

the first thing he does is tell «-w 

oes is tell these people, "Dont go into 

*t, I don't think much of the program.- 

These are people who are coming to him through that 
Program. Poes that make sense to you? I mean does that 
strike you as a truthful statement? And thatthese 

P “ Plf ' yeS ' thCy " 0t «— *s ^fondants, they were 

homed as co-conspirators, they all testified that they 

Knew what was going on. They were victims as much as 
anything. Here they we.ro an 

n a particular circumstance 

Miss Prenclau, her marriage had broken up. fln d they all 
find their way to Mr. Nisnewltz; and they were all hurting 

for money. That is certainly something that they have 

in common. They are all hurting for money. And yet 
they are willing to turn elver a hundred or „ 50 to Mr. 
Nisnewitz for future accounting services if they happen 

into a program that the reason why they are there 
15 bCC ' 1USG tJlCy d ° n,t ,,ave th * money to invest in it? 
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I mean, think about that. Does that make sense 
to you? If you were going to an accountant and you wanted ' 
to invest in a company and was going to cost you money, 
which you didn't have,would you start plunking down $150 for 
future accounting services? 

MR. FRIEDMAN: I don't want to interrupt. Miss 
Hynes, but there is no testimony that these people did not 
have money. They testified as to their ~ 

THE COURT: Their financial circumstances. 

MR. FRIEDMAN: Financial circumstances. 

Jk 

THE COURT: I think this is argument that is 

within the scope of propriety and i will permit it. 

MS. HYNES: Okay, Johnny Rodriguez was on welfare. 
Roger La Fcrla was unemployed. Gustavo Ramirez 

was employed but didn't have the money. And they were 
all there to get a loan. And they all kept coming back 
in connection with loan applications. And the other 
interesting fact that was brought out was Gustavo Ramirez 
got the loan, went into Dare To Be Great. 

Mr. Nisnewitz, if you believe him, testifies he never knew 
he got the loan, he never knew he went into Dare To Be 
Great. What was he collecting that $150 for? He says 
he never set up his books, never did his tax returns, but 
he did make out two loan applications for him, didn't he? 
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That was what that $150 was for. 

And with Gustavo Ramirez* application came in 
the W-2. Gustavo Ramirez testified that Mrs. Nisnewitz 
typed up a W-2. Now why again is he lying unless you are .. 
going to believe Mr. Drescher that he is lying because the 
government put him up to it? What is his reason for 
lying? He got on the stand as all these witnesses got on 
the stand and said no promises were made to him.by the 
government. 

And he 's also testifying here and in the grand 
jury that the W-2 statement was prepared by Mr. Nisnewitz 
in his office by his wife typed up. Ho testified he made 
about $8,000. Mr. Nisnewitz 1 gave him a w-2 for£l0,500 
or thereabouts. And then he was ashed on cross examination 
how many copies and he said four. Again that is your 

recollection. He said he thinhs that, they gave him the 
four copies. 

Mr. Nisnewitz when he testified said when a 
W-2 comes xn it has eight copies but then he proceeds" 
to tell you that four copies are — they are two separate 
packets of four copies each. it could very well be that 
there were four copies that Mr. Ramirez was given but 
there again, are we really talking about four copies or 
one copy. We are talking about whether the W-2 form 
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was prepared in Mr. Nisnewitz' office, and was submitted to 
the bank, and was a false statement about income. Ramirez 
says it was prepared by Mrs. Nisnewitz, and that it did 
not reflect his income. Mr. Ramos testifies that he saw 
a W-2, and you don't have to take his word for it because 
he made a notation on the loan application. That is 

Government's Exhibit 4 and just let me mention that there 
are six loan applications in evidence. Counts 1 through 6 
and they are all numbered 1 through 6, - if you want to see 


them. 


Remember Mr. Ramos testified that that was his 


handwriting? I don't know whether you can see with 
the light but it says W-2 1971, total wages $10,500. 

Ramos testifies that he made that notation when he 
received that in the bank. 

Everybody is lying, Mr. Nisnewitz is telling the 
•truth? That is what you are going to have to believe. 
Was^ Mr. Nisnewitz a believable witness to you? Did he 
remember important events? Did his testimony make sense to 
you based upon everything else that you heard in this case? 
Did he change his testimony when he was on the stand? 

You have to consider credibility of witnesses. That is 
one of your most important functions. And you have to 
consider the credibility of Mr. Nisnewitz. Does it make 
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sense that these people were giving him $150 and coining 
great distances for him to type up these loan applications? 
Does that make sense to you? Do you believe his testi¬ 
mony? That is what you have to make up your mind.about. 

Because Mr. Ramirez says that he was given a 
phony W-2, Mr. Nisnewitz says no. You have to decide 
whether you believe Mr. Nisnewitz or Mr. Ramirez. You have 
evidence here that a W-2 containing total wages of $10,500 
was given to Mr. Ramos. Think of another situation. 

Why would Mr. Ramirez get a blank W-2 to fill 
out himself? Where is he getting that? He says he makes 
$8,000. He is a kid, 20, 23. Works for Cadillac Motors. 

Isn't it more believable — he makes $8,000? 

Then you have other income in here of $3500; and then you 
also have date of birth that is wrong. And Mr. Ramos 
testified "I didn't sec a birth certificate." He testified 
there that he didn't see a birth certificate. He did lie 
about it at the grand jury but he pled guilty and he 
testified for the government and he testified, you may- 
find, truthfully, and he said in response to a question 
that's what he was told to do, to tell the truth; and 
when you are weighing Mr. Ramos' testimony, I urge 
you very strongly to remember that he is testifying in 
front of a judge that is going to sentence him, and ask 
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2 

yourselves if it makes sense for him to start telling 


3 

lies. 

ft 

4 

The applications, two of them for Johnny Rodriguez. 


5 

Mr. Nisnewitz testified that Johnny Rodriguez came to 


6 

see him and he was with Willie Colon and Bennie Martinez, 


7 

I think the name was. And Mr. Rodriguez testified that he 


8 

went to see Mr. Nisnewitz and those two people were with 1 

• 

9 

him. Mr. Nisnewitz has testified in this trial he had no 


10 

blank loan applications in his office. And every time one 


11 

of these people came he'd send them to a local branch of 


12 

the bank, or he'd go, a five-minute drive, or he'd send 


13 

thcr>e people out, on each time he'd do this. 


14 

And he testified that he had no knowledge that 


15 

Johnny Rodriguez didn't work at Willie Colon's body shop. 

• 

16 

if there is such a body shop. 

17 

Johnny Rodriguez testified that he walked into 


18 

Mr. Nisnewitz' office and he told Mr. Nisnewitz "I'm unem¬ 


19 

ployed, I am on welfare," and Mr. Nisnewitz said "Well, is 


20 

there anybody that can verify employment for you?" 


21 

Do those facts sound familiar to you? Isn't that the 

D 

22 

23 

same story that Roger La Ferla told? isn't that the same 
story that Mrs. Walther told? isn't that the same story 


24 

that Mr. Walther told? i mean, what makes sense? Are those 


25 

four individuals lying and Mr. Nisnewitz is telling the 
• 
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truth? What do you think? 

There is a pattern of testimony here where these 
people came in to Mr. Nisnewitz* office, they were asked 
Well, who can verify employment for you? Can you get 
anybody to verify employment?" Natalie Prenclau told you 
the same thing. You have to disbelieve all of those witnesse 
and believe Harold Nisnewitz; if you believe that Johnny 
Rodriguez didn't tell that. 

So there is a loan application made out to 
Manufacturers Hanover Trust. You saw Johnny Rodriguez on 
the stand. Annual salary put in there of $16,000. Other 
income $4,000. Typed up by Mrs. Nisnewitz and he gets 
sent off to Manufacturers Hanover Trust. Loan is de¬ 
clined. He again comes back to Mr. Nisnewitz. Mr. 

Nisnewitz fills out another application. First National 
City Bank. This time the salary is hiked up. Johnny 
is trying to get a- $5,000 loan. This time the salary 
is put in $20,000, and $4,000 additional income; and the 
sane application of employment, Willie Colon's Body Shop. 

Johnny Rodriaucz testified that when he came 
to see Mr. Nisnewitz he was with Willie Colon; Nisnewitz 
says he was; and that Willie Colon joined in the conver¬ 
sation at some point, and they decided that they would 
put Johnny's place of employment as Willie Colon's Body 
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Shop. And that's how that happened. 

Isn't that more believable? I mean if you are 
going to believe Mr. Friedman when he says that Johnny 
Rodriguez was driving down to Mr. Nisnewitz' office in 
the car with Willie and Bennie, and this was all figured 
out before time, well, why arc they then continuing all 
the way out from the Bronx to Ozone Park, Queens, to have 
somebody type in that loan application information that 

they could have filled in in their own living room? 

Why? 


r 


Because that's not how it hpapened. How it hap¬ 
pened is the way Johnny Rodriguez told you on that stand. 
That was all cooked up in Harold Nisnewitz' office. 

It wasn't cooked up in the car. If it was cooked up in the 
car they could have turned around at the next red light 
and went home. The business was done. They figured out 
how to do it. That is not how it happened. The more 
credible and believable way of how it happened is how 
John Rodriguez told you it happened. 

And he paid Harold Nisnewitz $150, and that was the 
reason. Harold Nisnewitz was giving more than advice 
about going into business. Harold Nispewitz was giving 
advice • about how to get a loan. 

Now we come to Roger La Ferla. And here 
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Mr. Nisnewitz would have you believe that Roger La Ferla came 
in from Patchogue, Long Island, to see him in Ozone Park, 
Queens, and walked into his office and says, "I am 
employed by the guy next door; Joanna Graphics. Mr. 
Nisnewitz at first said he just puts it down on the loan 
application. This is also the man who was the accountant 
for some, period of time for Joanna Graphics. He works right * 
next door to Joanna Graphics. I mean is it believable 
if Roger La Ferla is coming all the way in from Patchogue 
to have this loan application typed out, by Mr. Nisnewitz, 
and he decides what-on the way in the door, that he's go¬ 
ing to use the guy next door as his place of employment? Is 
that believable to you? That's where you have to make 
up your mind what’s believable. 

Or is the testimony of Roger La Ferla more 
believable? He says he walks in, and there’s corrobor¬ 
ation by Mr. and Mrs. Walther in this. They were present. 

And he says to Nisnewitz, "I am not employed." 
Nisnewitz gives him the same spiel. "Well, is there any¬ 
body who can verify your employment, any friends?" 

And Roger La Ferla says, "No, I don't." 

So Nisnewitz says "Don't worry, I will use one of 
my clients, Joanna Graphics, the guy next door." 

Now, what's more believable? Where you think 
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that idea came from? Isn't it more believable when three 
people got on that stand and told that story under oath, 
or are you going to believe Harold Nisnewitz, not only did 
he not know it, he never had a conversation with the guy 
who owned Joanna Graphics and said, "You know, this guy is 
using your place as a place of employment"? Is that 
believable to you? You have to use your common sense here. 
Doesn't it make more sense to believe Roger La Ferla, Bob 
Walter, that this idea came from Harold Nisnewitz? And 
that they paid Harold Nisnewitz $150? What were they 


paying that $150 for? They went went, into Koscot or 
Dare To Be Great. They never got the loan. 

Ladies and gentlemen, it is late, I am sure there 
are arguments that I have left out that I should have 
brought to your attention. But I know that you have 
listened to all of the testimony here and you are going to 
use your good common sense in deciding who is telling the 
truth. 


I again stress to you that under the oath that 
you took when you sat in this jury box and first started 
to hear the testimony, your decision has to be on the fact 3 , 
and you have to decide facts. It cannot be decided on 
the basis of sympathy but only on the facts. You are 
not to consider the punishment here, that is not your 


t 
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function. That is the judge’s function. 

Vour function is to decide the facts. 

We submit to you on the basis of the evidence 
that’s been presented to you, and don’t hesitate to ask 
for any of these loan applications so you can see and 
examine them yourselves, but on the basis of the evidence 
that’s been presented to you in this trial, that the 
defendant Harold Nisnewitz is guilty of counts 1 through 6 
of making false statements on loan applications, and that 
on Count 7, that the defendants Harold Nisnewitz and 
Thomas La Morte together with Jose Ramos who has already 
pled guilty, did conspire and did agree as the judge 
will charge you whenyou listen to his charge on the law, 
and you will find, 1 am sure, that the government has 
proved what it’s been required to prove, th*there was 
a conspiracy here to submit false loan applications, and 
that you cannot shrink from your duty as jurors to find 
those facts. I thank you very much for your attention, 
and for your indulgence in the late hour. 

Thank you. 

THE COURT: Now, I am going to charge, ladies 
and gentlemen on the law at 10 o’clock in the morning, 
because it is late and I have a charge of some length 
because this is a case of some length. 
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Therefore would you all please be here promptly 
so that we can commence at 10 In the morning and I win 
charge you at that time. 

Overnight you are not to speak about this case 
amongst each other or with anyone else and you are to con¬ 
tinue to keep an open mind that I trust you have been 

keeping through the entire trial as I have instructed 
you. 

Good night. I will see you in the morning. 
(Adjourned to Wednesday, May 10, 1974 , 
at 10:00 o'clock a.m.) 
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UNITED STATES OF AMERICA 

V. 

HAROLD NISNEWITZ and 
THOMAS LA MORTE, 


74 Cr. 96 


May 9, 1974 
10:00 a.m. 

(Trial resumed.) 

(In the robing room.) 

THE COURT: Mr. Friedman, you had something you 
wanted to make a matter of record? 

MR. FRIEDMAN: Yes, your Honor, I wanted to ob¬ 
ject to certain statements during the closing statement 
of the government. 

Number one is to the reference to the importance 
of the government's case. 

I am going to object to that statement. 

I am also going to object to the statements con¬ 
cerning Ramos' plea of guilty to conspiracy, and with 
Mr. Nisnewitz and Mr. LaMorte, and any inferences that 
may have been drawn or any statements which may have been 
said about that. 
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I feel that not only that Mr. Nisnewitz and Mr. 
Scully have been impugned, but I think that we were de¬ 
nied our right to confrontation. 

I d like the record to reflect that I am objecting •• 

to it. 

THE COURT:' All right. 

Let me say this. I am going to charge that this 
case is important to both the government and the defend¬ 
ants. 

Your second objection was— 

MR. FRIEDMAN: Any statements regarding Ramos' 

plea of guilty and how that plea— 

THE COURT: I am going to emphasize very strongly 
the charge that I read to you yesterday on that score. 

MR. FRIEDMAN: I understand that. 

THE COURT: Now with regard to the statements 

of who said what, I believe there was one statement that 
my notes showed was erroneous in the government’s summa¬ 
tion, which was that Mr. LaMorte had called Ramos on a. 
particular occasion saying Mrs. Prenclau was okay, he 
had done business, and my notes show it was Mr. Nisnewitz. 

At least, that is what my notes reveal to me. 

MS. HYNES: That is not the testimony. 

THE COURT: in any event, whether I am right or 
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(Trial resumed.) 

(In the robing room.) 

THE COURT: Mr. Friedman, you had something you 
wanted to make a matter of record? 

MR. FRIEDMAN: Yes, your Honor, I wanted to ob¬ 
ject to certain statements during the closing statement 
of the government. 

Number one is to the reference to the importance 
of the government's case. 

I am going to object to that statement. 

I am also going to object to the statements con¬ 
cerning Ramos' plea of guilty to conspiracy, and with 
Mr. Nisnewitz and Mr. LaMorto, and any inferences that 

may have been drawn or any statements which may have been 
said about that. 
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I feel that not only that Mr. Nisnewitz and Mr. 
Scully have been impugned, but I think that we were de¬ 
nied our right to confrontation. 

I’d like the record to reflect that I am objecting 


to it. 


THE COURT:' All right. 


Let me say this. I am going to charge that this 

case is important to both the government and the defend¬ 
ants. 

Your second objection was— 

MR. FRIEDMAN: Any statements regarding Ramos' * 

plea of guilty and how that plea— 

THE COURT: I am going to emphasize very strongly 
the charge that I read to you yesterday on that score. 

MR. FRIEDMAN: I understand that. 

the COURT: Now with regard to the statements 

Of who said what, I believe there was one statement that 
my notes showed was erroneous in the government’s summa¬ 
tion, which was that Mr. LaMorte had called Kamos on a, 
particular occasion saying Mrs. Prenclau was okay, he 
had done business, and my notes show it was Mr. Nisnewitz. 
At least, that is what my notes reveal to me. 

MS. HYNES: That is not the testimony. 

the COURT: In any event, whether I am right or 

southern o.str.ct court REPORTERS, u.s. COURTHOUSE 

Ot r V 'J4Rf . Nfl YORK My, CO MSIO 









/J0 £ 


mpb:mg 4 


c 7*» 
«> (o 


whether I am net right. I am going to charge the jury, and 
I have already framed the charge, that there was a great ' 
deal of dispute here as to what the testimony in fact was, 
and that while it is their recollection that governs, I 

“ 90i " 9 t0 Char9e them ln ^stance that they must be 
confident in that recollection and that if there is , • 

any question in their minds as to that recollection, they 
may call upon the testimony to be read to them, addressing 
myself to that very question that you raise, because there 
g eat de. 1 of objection and controversy over that 
in both summations yesterday, and so I want to make sura 
that the jury knows that they may have any read to them 

that they wish, and that they must be confident in their 
recollection. 

MR. LAWYER: y OU r Honor, can’t we simply ask 

that that be the normal -harge? 

THE COURT: No, 1 am not going to because there 
was a lot of that here and Ms. Hynes at one point said 
that she withdrew a statement of fact that she had earlier 
made,and I just want the jury to feel that- X want them 

to be unequivocally clear that if they want to hear tes- 
timonv, they may hear it. 

LAWYER. That is all we are asking. We are 
asking that it not be highlighted in the sense that - 
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THE COURT: No, there has been a lot, and I 


feel that— 


HR. FRIEDMAN: i think that the statement-, made 
was that LaMorte said, and I think that— 

MS. HYNES: That was corrected immediately. 

the COURT: My notes, as I say, showed that when 
there was a quest on about Mrs. Prenclau's prior relation¬ 
ship with anybody, that it was Mr. Nisnewitz who said he 
nad a prior dealing with her and I recall you saying— 

MS. HYNES: He did. That was the testimony, and 

thereafter, after the application was in, Ramos testified 

that he received phone calls from LaMorte, so that's two 
different — 

THE COURT: I am not going to address myself to 
any specific conversation, lady and gentlemen here, be¬ 
cause I feel that is inappropriate, but I am going to urge 
the jury that they must in this case be absolutely confi¬ 
dent in their own recollection and that if it is of aid 
to their recollection, that they may have the minutes read 

to them wherever they deem it helpful in their delibera- 
tions. 

I am going to, on the question of the guilty 
Plea, I am going to emphasize the Wood instruction that I 
spoke to you about yesterday. 
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MR. FRIEDMAN: 


Yes, sir. 


THE COURT: And I trust that the jury win hear 
and appreciate the law as 1 give it to them in that regard. 

As far as Mr. Ramos' jury duty, 1 note your ob¬ 
jection, Mr. Friedman. 

I <30 think that i fyou had had a question with 
regard to any issue there, you could have called upon me 
have Mr. Ramos recalled as your witness: so that I do 
t fec .1 that there is error there upon anybody's part,and . 
so I will just let the record show your objection. 

I do not feel that it is one that needs comment 
by the court in any charge, nor do 1 feel it is necessarily 
well-founded, but in any event, you made your record. 

MR. FRIEDMAN: As I understand it, if i „ e re to 

roquest such a charge then, your Honor would deny my re- 
quest? 

the COURT: 1* don't know what the charge is. 

MR. FRIEDMAN: I would request that your Honor 
charge that Ramos, when he was on the stand, the govern- 
*ont did not put the question to him, did not lay the 
foundation for LaFerla's subsequent testimony. • 

THE COURT: Yes, I would decline to make that 
charge. I think that eliciting of testimony in this re- 

your competent hands as counsel, and if you 
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wanted him back for that issue, you had only to make ap¬ 
plication to me, and I would have seen to it that he was 
made available to you. 


In any event, why don't we get the jury and go 


forward. 


(In open court, jury not present.) 

THE COURT: Ladies and gentlemen, we are missing 
one juror. It is 20 past ten and I am of a mind to sub¬ 
stitute an alternate and charge. 

Is there any objection to that procedure? 

MR. DRESCHER: Which juror? 

THE COURT: Juror No. 7. 

MR. LAtfYER: Your Honor, we would only ask that 
we wait until 10:30 if the Court has a mind to do that. 

THE COURT: For what reason? 

THE CLERK: It is No. 3, No. 3 is missing, not 




No. 7. 


THE COURT: Excuse me, t: s Clerk corrects me. 


Mr. Dorsa says it is No. 3. 


MR.DRESCHER: No. 3? 


THE COURT: Yes,in the front row. 

MS. HYNES: Your Honor, while the jury is not 
here, the government— this may be included in your Honor's 
charge, it is just that I am not certain, and I have not 
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questioned the Court- but with respect to the substantive 
counts 1 throu 6. there are several false statements al¬ 
leged in many of these counts; employment, income, purpose, 
and we would ask the Court to charge that if they find 

that one of those statements is false, hat is sufficient 
under the statute. 

THE COURT: Under that count? 

MS. HYNES: Yes, under that count. 

THE COURT: I will so charge. 

MR. FRIEDMAN: I would ask your Honor that my 
understanding of 1014, your Honor, would first have to 

ind materiality. That would be a question of law of the 
false statement. 

THE COURT: No, I am going to charge them that 
as a matter of law, matters having to do with income, 
employment, purpose and age, are material. 

MR. FRIEDMAN: I don't think the government 
offered any proof as to purpose and age as beinL material. 

We would concede that employment and incc is 
material, but we say that that question is a question of 
law, for the Court. There has been no evidence of the 
materiality of those two. 

MS. HYNES: It is a question of law and the Court 
car make the determination that that is material; age or 
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purpose is material. 

THE COURT: Mr. Friedman, wouldn't you acknowl- 

edge that if the man came and said, "My purpose is to 
purchase heroin with this money," that the banker might 

consider that as bearing upon the appropriateness of the 
loan? 

MR. FRIEDMAN: I was prepared, your Honor; if 

the government was going to produce a witness as to materi¬ 
ality of the purpose of the loan, to bring in a banker 
who would testify that the purpose of the loan is never 
considered by the bank? it is only kept as a matter of 
record, but it is not up to me to do anything. It is up 
to the government to prove that the purpose of the loan, 
as well as the age of the applicant, is material, and 
there has been absolutely no evidence. 

MS. HYNES: Your Honor, let me just address my¬ 
self first to the purpose. 

If the purpose of the loan was to invest in a 
company, and you had testimony from Mr.Nisnewitz in the 
grand jury that he had advised these people not to quit 
their job; in other words, if they are going into business 
and the bank knows they are going into a business that may 
be risky and they may quit their jobs and have no other 
Income, at that point thepurpose of a loan becomes very 
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relevant because if the loan can't be paid back because 
they have quit a job, that is certainly a situation where 
the bank is going to look closely at the purpose. 

As far as the age, if someone goes in who- is 
under age and applies for a loan and gives false proof 
of age, there is a problem. You also have a problem 

of legality of contract, I would assume, with people who 
are borderline. 

THE COURT: I think the only question that really 
you are presenting to me is whether I should charge that 
the purpose and the age are questions of fact as to their 
materiality. That was — 

MS. HYNES: No. 

MR. FRIEDMAN: No, I think the case law is that 
the judge must find the materiality. That is a question 
of law, and I am suggesting to your Honor that there has 
been no testimony as to the materiality of the.purpose 
or the age in such an application. 

I am willing to concede, of course, that the" 
employment and income is material. 

MS. HYNES: We haven't produced any evidence 

on that either. It just points up that that is*.the 
question for the Court to determine and we are not obli¬ 
gated to submit evidence on it. 
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TII ~ C0URT * Mr. Friedman, I am going to charge 
that both of them are material and you may have an ex¬ 
ception. 

MR. FRIEDMAN: Thank you, your Honor. 
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THE CHARGE OF THE COURT 


J. Owen 

(In open court, jury present.) 

Ladies and gentlemen of the jury, we are now at 
the stageof the trial where you will soon undertake your 
final function as jurors in this case, and as I stated to 
you, during the time of jury selection, you are here to 
perform one of the most sacred obligations of citizenship, 
which is to act as ministers of justice in this case in 
the determination of the facts. 

You are to discharge this final duty of yours 
in an attitude of complete fairness and impartiality.—-this 
was emphasized by me when you were selected as jurors— 
without bias or prejudice for or against the government or 
the defendants as parties to this controversy. 

This case is important to the government since 
the enforcement of criminal laws is a matter of paramount 
concern to the community. 

But it is equally important to these defendants 
who are here charged with serious crimes. 

Let me add this. The fact that the government is 

a party entitles it to no greater consideration than that 

accorded any other party to this litigation. By the same 

token, it is entitled to no lesser consideration. All 

»• • 
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parties, both the government and the individual defendants 
here alike stand as equals, equals before yon, before 
the bar of justice. 

Your i.inal role is to decide and pass upon the 
fact issues in this case. You are the sole and exclusive 
judges'of those facts. You pass upon the weight of the 
evidence. You determine the credibility of the witnesses. 
You resolve such conflicts as there may be in the evidence. 

You draw such reasonable inferences as may be 
warranted from the facts as you find them from the evi¬ 


dence. 


I shall later give you more detailed instructions 
on how to determine the credibility of witnesses. 

Now, my final function is to instruct you as to 
the law, and it is your duty, ladies and gentlemen, to ac¬ 
cept these instructions on the law and to apply them to 
the facts as you may find them. 

With respect to any fact matter, it is your 
recollection and yours alone that governs. As I have 
already told you, anything that counsel, either for the 
government or for any defendant may have said with respect 
to matters in evidence, whether during the trial, in a 
question, in an argument, or in the summation, is not to 
be substituted for your own recollection of the evidence. 
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So. too, anything that I may have said during 
the trial or my referral to during the course of these 
instructions as to any matter of evidence, is not to be 
taken in place of your own recollection. 

I wish to add, there has been dispute in summa¬ 
tions as to the testimony In various critical particulars. 
Thus, it is important to your deliberat'.ons that you, whose 
recollection governs, be confident in that recollection. 

Therefore, 1 instruct you that if you find it 
helpful to your deliberations, you may have testimony read 
to you and, of course, you may have in the jury room any 
exhibit marked in evidence. 

Before we considee the precise charges against 

the defendants on trial, some preliminary matters should 
be noted. 

The indictment returned by the grand jury in this 
case, which I am holding up, charges that the two defend¬ 
ants on trial before you were engaged in a conspiracy 
Which, it is claimed, included other members; Mr. Ramos. 

Hiss Prenclau, Mr. LaFerla. Mr. Ramirez. Mr. Rodriguez, ' 
and others known and unknown to -he grand jury. 

However, except for Mr. Ramos, the others that 
I have named were not indicted and named as defendants,but 
they were only named as co-conspirators. 
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The fact that the grand jury named these persons 
as co-conspirators, or in the case of Mr. Ramos, as a 
defendant, but as co-conspirators, did not indict them 
cefendants, is not to enter into your consideration or 
play any part in your deliberations except insofar as it 
may bear upon the credibility of any of them, as to which 
I shall hereafter instruct you. 

I say to you in this case that guilt is personal. 
The guilt or innocence of each defendant on trial before 
you must be determined with respect to him alone, and 
solely upon the evidence presented against him,or the lack 
of evidence. 

The charge against any individual defendant stands 
or falls upon the proof or the lack of proof against him, 
and not against any co-conspirator or co-defendant. 

There are also six counts of substantive cahrges, 
as to which you heard in the summations and as to which I 
shall instruQt you further later, and certain portions of 
what I have said are equally applicable to your determi¬ 
nation on those, and I shall get into that in greater de¬ 
tail. 

Now there are certain princples of law which 
apply to every criminal case. And 1 shall repeat them now. 

The indictment is merely an accusation, it is a 

•>■ * 
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2 

charge. This piece of paper is no evidence or proof of 


3 

a defendant's guilt, and no weight whatsoever is to be 


4 

given to the fact that an indictment has been returned 


5 

against the defendants. 


6 

Each has pleaded not guilt?;. Thus, the government 


7 

has the burden of proving the charges against each defend¬ 


8 

ant beyond a reasonable doubt. A defendant does not have 


9 

to prove his innocence, or to prove anything. On the 


10 

contrary, he is presumed to be innocent of the accusations 


11* 

contained in the indictment. 


12 

This presumption of innocence was in his favor 


13 

at the start of this trial, it has continued in his favor 


14 

throughout the entire trial, and it is in his favor even 

# 


15 

as I instruct you at this very instant. And it remains 


16 

in his favor during the course of your deliberations in 


17 

the jury room. 


18 

The presumption of innocence is removed only 


19 

if and when you are satisfied that the government has sus¬ 


20 

tained its burden of proving the guilt of a defendant 


21 

beyond a reasonable doubt. 


22 

The question comes up. what is a reasonable 


23 

doubt? The words almost define themselves. A reasonable 


24 

doubt is where there is a doubt founded in reason, and 


25 

arising out of the evidence in the case or the lack of 

m 
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evidence. It is a doubt which a reasonable person has 
after carefully weighing all the evidence. Reasonable 
doubt is a doubt which appeals to your reason, your judg¬ 
ment, your common sense, and your experience. 

It is not caprice, whim, speculation, conjecture 
or suspicion. It is not an excuse to avoid the performance 
of an unpleasant duty. It is not sympathy for a defendant. 

If, ladies and gentlemen, after a fair and impar¬ 
tial consideration of all the evidence, you can candidly 
and honestly say that you are not satisfied of the guilt 
of a defendant, the.i you do not have an abiding conviction 
of that defendant's guilt which amounts to a moral cer¬ 
tainty, and in sum, if you have such a doubt as would 
cause you, as prudent persons, t hesitate before acting 
in matters of importance to yourselves, then you have a 1 
reasonable doubt, and in th-'t circumstance, it is your duty 
to acquit. 

If, on the other hand, after such an impartial 
and fair consideration of all the evidence, you can 
candidly and honestly say you do have an abiding conviction 
of a defendant's guilt, such a conviction as you would : be 
willing to act upon in important and weighty matters in 
the personal affairs of your own life, then you have no 
reasonable doubt, and under such circumstances, it is your 
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duty to convict. 


One final word on this subject. Proof beyond 
a reasonable doubt does not mean proof to a positive cer¬ 
tainty, nor does it mean beyond all possible doubt. If 
that were the rule, few persons, however guilty, would be 
convicted. It is practically impossible for a person 
to be absolutely and completely convinced of any contro¬ 
verted fact which by its nature is not susceptible of 
mathematical certainty. 

In consequence, the law in a criminal case is 
that it is sufficient if the guilt of a defendant is estab¬ 
lished beyond a reasonable doubt, not beyond all possible 


doubt. 


With the foregoing general instructions, let us 


turn to the specifi. charges. 

The indictment in its first six counts, which 
charge Mr. Nisnewitz alone, reads as follows: 

"On or about the dates hereafter set forth, in 
the Southern District of New York and elsewhere, Harold 
Nisnewitz, the defendant, unlawfully, wilfully and know¬ 
ingly did make and cause to be made, and did aid, abet, 
counsel, command, induce, and procure the making of false 
statements, reports, wilful overvaluations of property and 
property and security, as hereinafter sot forth, in and in 
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connection with loan ap, -.cations submitted by persons 
hereafter set forth to banks hereafter set forth, the 
deposits of which were then insured by the Federal Deposit 
Insurance Company for the purpose of influencing the ac¬ 
tion of said banks to approve said loan applications.* 

The indictment then specifies six specific counts 
under column headings. 

Count l! That on or about the 6th of January of 
1972, loan applicant Natalie V. Prenclau made application 
to the First National city Bank with an application con¬ 
taining the alleged false statement. Natalie Prenclau 
was employed by the Salvation Army. 

Count 2 charges that on or about the 9th of 

February of 1972 Roger LaFerla was a loan applicant to 
the First National City Bank. 

The false statement charged— false statements 
charged were that Roger LaFerla was employed by Joanna 
Graphics at a salary of $12,740. and earned additional 
income of $3,500 as a carpenter.' 

The purpose of the loan was for wedding ex- 

penses. 

Count 3 alleges that on or about the 24th of 
January, 1972, Gustavo Ramlres was a loan applicant to 
the Manufacturers Hanover Trust Company. 
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The false statements alleged that Gustavo Ramirez 
earned an annual salary of $10,256 and earned additional 
income of $3500 as a part-time salesman. 

The purpose of the loan was for furniture and a 

vacation. 

Gustavo Ramirez was born on March 1, 1947. 

Count No.4, charges that on or about the 3rd of 
February, 1972, Gustavo Ramirez was the loan applicant 
to the First National City Bank, and the false statements 
alleged are thrt Gustavo Ramirez earned an annual salary 
of $10,256 and earned additional income of $3500 as a 
P ar t-time salesmen. 

The purpose of the loan was for furniture and a 


vacation. 


Gustavo Ramirez was born on January 1 , 1947 . 

The fifth count— as I repeat, counts 1 through 
6 , only are applicable as to Mr. Nisnewitz - - count No.5 
alleges that on or about the 20th of December, 1971, 

Johnny A. Rodriguez was the loan applicant to the Manufac¬ 
turers Hanover Trust Company. 

The false statements alleged were that Johnny 
Rodriguez was employed and earned an annual salary of- 
516.640 and earned additional income of $4,000 as a sales- 
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The purpose of the loan was to renew the apart¬ 


ment of Rodriguez* 


Count 6 alleges that on or about the 2nd of Feb¬ 


ruary, 1972, Johnny Rodriguez was a loan applicant to the 


First National City Bank, and the false statements alleged 


that Johnny Rodriguez was employed and earned an annual 


salary of $20,020, and earned additional income of $4,000 


as a salesman. 


The purpose of the loan was to renew the apart¬ 


ment of Rodriguez. 


Now the indictment refers to two statutes. Title 


18, United States Code, Sections 1014 and Section 2,and 


I .shall read to you at this point the pertinent part of 


Section 1014 from the criminal laws of the United States. 


'Whoever knowingly makes a false statement for 


the purpose of influencing in any way the action of any 


bank, the deposits of which are insured by the Federal 


Deposit Insurance Corporation, upon any application or 


loan,- shall be guilty of a crime. 1 


Before we consider the essential elements of this 


crime, which the government must establish before a con¬ 


viction may be had, a brief word about the purpose or the 


thrust of this statute. 


May I say at this point it is not necessary 

«. * 
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the government to prove that the defendant Nisnewitz knew 
that the bank to which the loan application was submitted 
was insured by the Federal Deposit Insurance Company, but 
rather the proof need only show in that regard that the 
defendant knew that it was a "ban!;" which he intended to 
influence, if you so find. 

Now the essence of the crime defined in that 
statute is the making of a false statement in an applica¬ 
tion for a loan for the purpose of influencing in any way 
the action of the bank from which the loan is sought. 

It is not dependent upon the accomplishment of 
that purpose. The law is pinpointed to the application for 
the loan. Obviously, the bank officials who make loans 
cannot investigate each and every individual application. 

The purpose of the statute is to allow such bank 
officials to accept at face value the statements made in 
those applications in deciding whether or not a loan should 
be granted. 

Thus it requires that such statements which have 
the capacity to influence them be accurate or not knowingly 
false. 

The statute does not require proof that the bank 
officials relied upon the alleged false statements. Iho 
statute has nothing to do whatsoever with defrauding the 


& 


IOUTmCRN OUTaiCT COURT Rf RORTCR*. U.I. COURTMOUiC 
• Oir* >I*R» •*»»■> OR. H, CO T «'-•« 







. /??*_ 

• 891 

mpbsmg 22 

bank or whether or not the bank is actually defrauded. 

The fact that no pecuniary losses-may have been 
suffered is not relevant under this statute. 

Since it is claimed that these loan applications 
involved were those of others, and that Mr. Nisnewitz 
did not sign any of them, the government is also relying 
upon Title 13, United States Code, Section 2, which states: 

"A, Whoever commits an offense against the 
United States or aids, abets, counsels, commands, induces 
or procures its commission is punishable as a principal." 

"B, Whoever wilfully causes an act to be done 
which, if directly performed by him or another, would be 
an offense against the United States, is punishable as a 
principal." 

Now I charge you that in order to convict, it 
is not necessary for the government to show that Mr. 
Nisnewitz physically made a false statement or that he ap¬ 
plied for a loan. 

The law is that one who aids and abets another to 
commit an offense is just as guilty of that offense as if 
he committed it himself. 

To determine whether a person aided and abetted 
the commission of an offense, you ask yourselves these 


25 


questions: 


mJ * 
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Did he associate himself with the venture? 

Did he participate in it as something he wished 
to bring about? 

Did he seek by his actions to make it succeed? 

If he did, then he is an aider and abettor. 

Under the law, a person may be guilty of making 
a false statement if he knowingly causes another to do 
the act, resulting in the misstatement of fact, whether 
the party thus actually making the misstatement of fact 
is a knowing participant in the falsification or simply 
an innocent intermediary whose misstatement is the result 
of ignorance, negligence, or misunderstanding rather than 
intention. 

Now. given the foregoing, before defendant 
Nisnewitz may be found guilty of any of counts 1 through 6, 
charged in the indictment, you must find beyond a reason¬ 
able doubt the following essential elements as to each 
count: 

First, as to each count, that on or about the date 
charged in the indictment, in connection with a loan ap¬ 
plication to the bank by the alleg'd borrower, that defend¬ 
ant Nisnewitz did aid, abet, counsel, command, induce, 
and procure the making of a false statement or did unlaw¬ 
fully and wilfully and knowingly make or cause to be made 
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such false statement or statements in said loan applica¬ 
tions. 


Second, as to each of the counts, before you can 
convict on any count, you must find the second requirements 

That the statement or statements alleged or any 
of them in any count was false. 

Third, that defendant Nisnewitz knowingly aided, 
abetted, counseled, commanded, induced or procured the 
making of the false statements or did unlawfully, wilfully 
and knowingly make and cause them to be made. 

Fourth, that the false statement was made for the 
purpose of influencing the bank’s action on the acpplica- 
tion that was submitted. 

I charge you that as a matter of law, statements 
on an application as to employment, income from that era- 
ployment, the purpose of the loan, and/or the age of the 
applicant, are material. 

The statute, as I read to you, refers to one 
who "knowingly makes any false statement?; thus, before 
you may find that the government has established.this 
element as to any count, you must be satisfied that defend¬ 
ant Nisnewitz, in connection with any statement, if you 
do find that it was false, acted deliberately, intentionally 

and undemtandingly; that is, that he knew what he was 

•« • 
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doing, that he knew the statement was false when he made 

it, and/or aided, abetted, counseled, commanded, induced ' 
or procured its making. 

However, I charge you that one knowingly makes 
a false statement if you find that It is made with (1) 

reckless disregard of whether or i.ot it was true, and ~ and 
1 underscore “and” - ( 2 ) „ ith a consoious purpose to avol<J 
learning the truth. 

On the other hand, I also charge you that the 
law does not punish c. person who makes a false statement 
inadvertently or negligently. 

You must decide these nutters from all the evidence 
and the surrounding circumstances attendant upon the appli¬ 
cations for each loan, and the procedure? with respect 

thereto, and the reasonable inferences to be drawn there¬ 
from. 

If upon all the evidence the government has sus- 
tained its burden of proof as to the essential elements 
of any of count t 1 through 6, your verdict should be 
guilty as to such count or counts. 

If it has failed as to any count, your verdict 
must be not guilty as to that count. 

Since the case has been of relatively short 
duration and the testimony is fresh in your mind, counsel 
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in their summations have reviewed the evidence on these 

counts, it would bo needlessly repetitious for me to sum- 

» • 

marize the testimony of the witnesses in detail as to these 

counts and I shall not do it. 

Now, turning to count 7. 

As to count 7, the substantive counts that I have 
earlier charged you as to Sections 1014 and Section 2, ate 
basic to the consideration of the case, but they are r. vu 
the crimes with which the defndants are charged in count 7. 


* The only defendants, as I say, in that count, are 
Mr. Nisnewitz and Mr. LaMorte. 

Mr. Ramos, who was charged in that count, as 


you have heard, is not before you, 


I shall have further 


reference to that. 

Mr. Nisnewitz and Mr.LaMorte are accused in count 
7 of another statute, which provides that if two or more 
persons conspire to commit any offense against the United 
States, and one or more of such persons do any act to ef¬ 
fect the object of the conspiracy, each shall be guilty of 


a crime. 


Now the charge here in count 7 is based upon that 


statute,in that the allegation is that the defendants con¬ 
spired to violate the "false statement to banks statute," 
1014,that I have discussed earlier. 
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A conspiracy to commit a crime is an entirely 
separte and distinct offense from the substantive crime 
or crimes which are the object of the conspiracy. Thus, 
ladies and gentlemen, in a conspiracy charge, there is 
no need to prove an actual violation of the substantive 
laws. 

If a conspiracy existed, even if it should fail 
of its purpose, it is still punishable as a crime. 

A conspiracy, which is sometimes referred to as 
a partnership in crime, because it involves collective or 
organized action, presents a greater potential threat to 
the public interest than the illicit activity of a single 
individual. 

Concerted action for criminal, purposes often,if 
not normally, makes possible the attainment of ends 
more complex than those which an individual acting alone 
could accomplish. 

It was for these and other reasons that Congress 
made conspiracy or concerted action to violate substantive 
laws a crime entirely separate, distinct, and different 
from the substantive crimes. 

Against this background, we shall turn to the 
consideration of the specific charge in count 7 of the . 
indictment. 
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That count charges"from on or about January 1, 
1971 up to and including the date of the filing of this 
indictment in the Southern District of New York and else¬ 
where, Harold Nisnewitz, an accountant, and Jose Ramos,Jr. ■, 
who at a\l relevant times was a loan officer of First 
National City Bank, and Thomas LaMorte, who at all rele¬ 
vant times was a loan officer of National Bank of North 
Amerioa, defendants, and Natalie V.Prenciau, Roger LaFerla, 
Gustavo Ramirez and Johnny A. Rodriguez, hereafter loan 
applicants named as co-conspirators but not as defendants, 
unlawfully, wilfully and knowingly did conspire, confed¬ 
erate, and agree among themselves and with other persons 
to the grand jury known and unknown, to commit offenses 

against the United States, to wit, to violate Title 18, 

% 

United States Code, Section 1014,by making false state¬ 
ments, reports, and wilful overvaluation of property and 
security in connection with the loan applications submit¬ 
ted by said loan applicants and others, known and unknown, 
to the grand jury, to First National City Bank, Manufac¬ 
turers Hanover Trust, National Bank of North America,and 
others; all banks, the deposits of which wore then insured 
by the Federal Deposit Insurance Corporation. 

(a) It was part of said conspiracy that said 
loan applicants and others known and unknown to the grand 
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jury, would seek bank loans and invest any funds obtained 
thereby in "Dare To Be-Great," a pyramid selling program, 

"(B) It was further part of said conspiracy 
that defendant Nisnewitz would charge said loan applicants • 
and others known and unknown to the grand jury a fee 
ranging from approximately $100 to $150 to cause loan 
applications continaing false information to be ^prepared." 

"(c) It was further part of said conspiracy 
that defendant Nisnewitz would refer said loan applicants 
and others known and unknown to the grand jury to defend¬ 
ant Ramos at the First National City Bank, and to defend¬ 
ant LaMorte, at the National Bank of North America, for 
assistance in causing said loan applications to be processed 
by said banks and that defendants Ramos and LaMorte would 
receive fees from Nisnewitz and others." 

"Overt Acts." 

The indictment continues: 

"In furtherance of said conspiracy and to effect 
the objects thereof, the following overt acts among others 
were committed in the Southern District of New York: 

"Is* That on or about January 6, 1972, a loan 

application was submitted by Natalie V. Prenclau to First 
National City Bank. 

"2: On or about February 3, 1972, a loan 
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application was submitted by Gustavo Ramirez to First 
National City Bank." 

Now, in order to convict any defendant on trial 
on this conspiracy charge, the government must prove 
beyond a reasonable doubt the following elements: 

"1. The existence of the conspiracy charged in 
the indictment. 

"2. That the defendant under considerabion by 
you knowingly associated himself with the conspiracy. 

"3. That one of the conspirators knowingly 
committed at least one of the overt acts set forth in the 
indictment at or about the time and place charged." 

Now, let us, ladies and gentlemen, consider 
what is a conspiracy. The idea of a conspiracy is 
simple. A conspiracy is a combination, agreement, or 
understanding of two or more persons in confederated 
action to accomplish a criminal or unlawful purpose. 

The essence of the crime of conspiracy is the 
combination, agreement, or understanding to violate other 
laws. 

As I have already told you, the success or fail¬ 
ure of the conpsiracy is immaterial to the question of 
guilt or innocence of the conspirator. 

To establish a conspiracy, the government is not 

• a 9 
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required to show that two or tore persons sat around a 

table and entered into a sole™ pact, orally or in writing. 

ng that they have formed a conspiracy to violate the 

law; or the details or the means by which the object was •• 
to be achieved. 

Year common sense, I am sure, will tell you that 

when persons in fac t undertake to enter into a criminal 

conspiracy, much is left to the unexpressed understand- 
ing. 

What the evidence must show in order to estab¬ 
lish a conspiracy, that a conspiracy existed, is that its 
members in some way or manner, through any contrivance, 
expressely or impliedly, came to a co.mon understanding to 
violate the law or to accomplish an unlawful plan. 

In determining whether there has been an unlaw¬ 
ful agreement, you may judge acts and conduct of the al¬ 
leged co-conspirators which are done to carry out an ap- 
parent criminal purpose. 

The adage, -Actions speak louder than words,- 
is applicable here. 

Often the only evidence available is that of 
disconnected acts and conduct on the part of alleged 
individual conspirators, which acts and conduct, however., 
when taken together in connection with each other, and 
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considered as a whole, permit an inference that the con¬ 
spiracy existed as conclusively as direct proof. 

In short, items of evidence are to be viewed not 
in isolation but in conjunction with one another and upon 
the totality of all the evidence-. 

* think I perhaps mentioned earlier that a con¬ 
spiracy has sometimes been called a partnership in criminal 

purposes in which each member becomes an agent of the other 
member. 

To become a member of a conspiracy, a defendant 
need not know each and every other member, nor.of the'par¬ 
ticipation by other members, nor the details of the con¬ 
spiracy. 

Each member of a conspiracy may perform separate 
and distinct acts at different times and in different 
places. 

Some conspirators may play major roles while 
others play minor roles. 

Thus, the guilt of the conspirator is not governed 
by the extent, duration, or whether he played a greater or 
lesser role. 

Even if one joined the conspiracy after it was 
formed, and was engaged in it to a degree more limited 
than other co-conspirators, he is equally culpable so long 
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2 

as he was in fact, you find, a co-conspirator. 

f. 

3 

In other words, it is not required that a person 

b 

4 

be a member of the conspiracy from its very start. He 


5 

may join it at any point during its progress and be held - «.y 


6 

responsible for all that had been done before he joined,and 

• 

7 

tha. may be done thereafter during its existence and while 


8 

he remains a member. 

• 

9 

In other words, every co-conspirator is fully 


10 

responsible for what every other co-conspirator does in 


11 

furtherance of the conspiracy, whether he knows about it». 


12 

or not, and whether he specifically approves of it or not. 


13 

That is, so long as you find he was a member of 


14 

the conspiracy. 


15 

I charge you that once formed, a conspiracy is 

• 

16 

presumed to have continued until its objectives have been 


17 

accomplished. So, too, once a person is found to be a 


18 

member of a conspiracy, he is presumed to continue his 


19 

membership there until its termination unless there is 


20 

affirmative proof offered of withdrawal or dissociation. 


21 

You must first determine, ladies and gentlemen. 


22 

whether or not the proof establishes the existence of 


23 

the conspiracy charged in the indictment. 

• 

24 

In deciding this first element, you must consider 


25 

all the evidence which has been admitted with respect to 
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conduct, acts, and declarations of each alleged co—conspira 


tor, and such inferences as may reasonably be drawn from 


them. 


It is sufficient to establish the existence of 


the conspiracy if from the proof of all the relevant fv.cts 


and circumstances, you find beyond a reasonable doubt 


that the minds of at least two alleged co-conspirators met 


in an understanding way to accomplish by the means alleged 


one or more objects of the conspiracy as charged in the 


indictment. 


If you do conclude that the charged conspiracy 


did exist,you must next determine whether any individual 


defendant on trial here was a member. 


I charge you that the mere fact that two persons 


are on trial here cannot be considered by you in any way 


as indicating that they participated in any common plan. 


agreement, or conspiracy to violate the law. 


Now, each defendant's participation in the con¬ 


spiracy, if you find one did exist,must be established 


by the independent evidence of his own acts, conduct,and 


statements, as well as those of the other alleged co—con¬ 


spirators and the reasonable inferences to be drawn there¬ 


from. 


To find that he was a member, you must, upon all 
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the evidence, be satisfied beyond a reasonable doubt that, 
aware of its purposes, he was a willing participant with 
intent to advance its purposes; that he joined the con¬ 
spiracy with a specific criminal intent; that is, with a 
deliberate purpose to violate the law. 

If you do so find, then, however limited his 
role in furthering the objectives of the conspiracy, he 
is responsible for all that was done in furtherance 
thereof before or during its continuance. 

I charge you in this connection that you may not 
draw an inference of participation in this conspiracy from 
the mere association and friendship between some alleged 
co-conspiratois or between some defendants. 

Once you are satisfied, if you are, beyond a 
reasonable doubt, that a conspiracy existed, and that a 
defendant on trial was a member, then the acts and declara¬ 
tions of any other person whom you also find was a member 
of the conspiracy made by such co-conspirators during 
its existence and in furtherance of its objectives are 
considered the acts and declarations of the defendant so 
found to be a member, even though he was not present. 

For example, assume you find that a conspiracy 
existed as charged of which Mr. Hisnewitz was a member. 
Then, any art, statement, or conduct of Mr. Nisnewitz in 

SOUTHERN OISTH'CT COURT REPORTERS, U S. COURTHOUSE 
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furtherance of that conspiracy and during its existence 
would be binding on such other member of the conspiracy 
that you might find to be such a member* 

This would be true even though such other member 
was not present on the occasions where Mr. Nisnewitz 
were to act,and I say again, I am not expressing any 
opinion here in any-way on the facts of this case, but 
giving this as an example were you to so find. 

r 

Summing it up in a simple way, if in fact there 
was a partnership in crime, each partner acts and speaks 
for the other in the furtherance of the partnership busi¬ 
ness, even if the other were not present. 

The existence of a conspiracy and one's member¬ 
ship therein may be established by direct evidence or by 
circumstantial evidence. Conspiracies are often not 
susceptible of proof by direct evidence. Usually, they 
are established as a matter of reasonable inferences 
based upon circumstantial evidence. 

Direct evidence is where a witness testifies to 
what he saw, heard, and observed, and what he knows of his 
own knowledge, that which came to him by virtue of his 
senses. 

Circumstantial evidence, on the other hand, is 
where facts are established from other facts, from which. 
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in terms of common experience, one may logically infer 


3 

the fact sought to be established. 


4 

Let me give you an example. Assume that when 


5 

you entered this courtroom this morning, the sun was shining 


6 

brightly, as it was, and it was a clear, warm day, and 


7 

was no rain and the sky was clear. 


8 

Also assume that these blinds were drawn so that 


9 

you could not see out, and as you are sitting in the jury 


10 

box, somebody walks in with an umbrella which is dripping 


11 

with water,followed in a short time by*a man with a rain¬ 


12 

coat also dripping with water. 


13 

You cannot look out and see if it is raining. 


14 

and you cannot say of your own knowledge that it is rain¬ 


15 

ing, but from the evidence before you, even though when 


16 

you entered the building, it was not raining, it would 

• 

17 

be reasonable and logical for you to conclude -that it 


18 

had commenced to rain after you came in the building. 


19 

That's all there is to circumstantial evidence. 


20 

You infer on the basis of reason and experience, from an 


21 

established fact to the ultimate fact to be proved. 


22 

Circumstantial evidence, if you believe it, is 


23 

of no less value than direct evidence, for in either case. 


24 

circumstantial or direct, ladies and gentlemen, you must 


25 

be convinced beyond a reasonable doubt of the guilt of any 
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- 

2 

defendant on any count. 


3 

In this case; the government relies on both di¬ 

3 

4 

rect and circumstantial evidence. 


5 

Whether a defendant knowingly and intentionally 

■N 

6 

participated in the claimed conspiracy, that presents for 


7 

you an issue of fact. Clearly this concerns what is 

. 41 


8 

going on in a person's mind. Medical science has not 

• 

9 

yet devised an instrument by which we can go back to the 


10 

time of the occurrence of events and determine what was a 


11 

person's intent or knowledge. 

• 

12 

These may be determined, however, from ones' 


13 

acts, one's conduct and surrounding circumstances, and 


14 

such inferences as may reesonably be drawn from those. 


15 

If you find circumstances of secrecy, intrigue. 

• 

16 

or attempts to conceal the true nature of the transac¬ 

17 

tions, these may be considered by you as circumstantial 


18 

evidence of criminal intent. 


19 

If you find that any defendant, when questioned 


20 

by anyone gave a false statement in an attempt to ex¬ 


21 

culpate or exonerate himself, you may consider such false 

g 

22 

statement as circumstantial evidence from which conscious¬ 


23 

ness of guilt or criminal intent may be inferred; for it 


24 

is reasonable to infer that an innocent person does not 


25 

ordinarily find it necessary to invert or fabricate an 

•• • 
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explanation or statement tending to establish his inno¬ 


cence. 


Whether or not evidence as to a defendant's ex¬ 


planation or statement points to a consciousness of guilt, 

and the significance, if any, to be attached to any such 

evidence, are matters for determination solely by you.- 

Proof of motive is not a necessary element of 

the crime with which the defendants are charged. Proof 

of motive does not establish guilt, nor does want of proof 
v 

of motive establish that a defendant is innocent. 

If the guilt of the defendant is shown beyond a 
reasonable doubt to your satisfaction, it is immaterial 
what the motive for the crime may be or whether any motive 
be shown; but the presence or absence of motive is a 
circumstances that you may consider as bearing upon the 
intent of a defendant;so, too, it is not necessary for 
the government to show that a defendant had a financial 

interest in the conspiracy. 

His interest may be that of seeking by his ac¬ 
tion to make the conspiracy succeed. The stake was the 

success of the enterprise. 

Mere association of a defendant with an alleged 
co-conspirator or co-conspirators does not establish his 
participation in the conspiracy, if you find that one 
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sufficient. Thus. the mere existence of association « 

b r end5hlP betWe ° n 3 dBf “ - »Uegea co-co„, P i ra t or 

y ltSGlf W ° Uld " 0t be to establish that de¬ 

fendant participation in the conspiracy. 

for b LadlOS and 9e " tlemen ’ 1 am 9oi "9 to take a break 
t tSn — X have a little bit to go 

and yon have been paying very careful attention.and I 
think it is time that we take a brief recess. 


minutes. 


We will take a recess for five, six, seven 


Marshal, you win accompany ^ ^ ^ 

jury room and the door win remain locked 
(Recess.) 


men. 


THE COURT* No,, a. 

T- Now, to continue, l a di es and gentle- 


likewise, if a person acts . „ ay ^ 

conspiracy but has no knowledge of it he do 

ye or lt: ' he does not there¬ 
by become a participant. 

necessary, as 1 have already said, i s 
- the defendant participate in the conspiracy with 

"T” “ “ •- - - ~ - «. 

“ d ln thC aCCO " PUsh -„t Of its unlawful ends. 

If you find the government has sustained the 
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y be committed by a t i 

co-conspirators after th one of the 

the unlawful agreement has been 

Anovert act Is any stem ' 

is taken to achieve a ' aCtl °" " C ° nduc ‘ «hich 

e, accomplish or f„ r n 

° f ‘he conspiracy. h6r the elective 

The purpose of requlrino „ 

15 -t while parties might conspJT “ ^ 

the ^ -V may y et cha „ 9o JT". ~ - violate 

t° carry it i nto mint - s and d ° nothing 

s titute an offense. WhlCh “ «» - con- 

the very 3=1 * — a criminal act no 

y Cri, " e wh ich is the obiect « 

“ «■ —. the overt acts u.^’ ““ 

‘hat on or about January <th . i„ 2 ^ « 
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3 

Thus for Natalie Prenclau to submit a loan ap¬ 


4 

plication to a bank by itself may well be innocent con¬ 


5 

duct,but if, as the government contends, it contained a 

. 

6 

false statement to induce the First National City Bank 


7 

to lend money where it otherwise might not have, then it 


8 

is an overt act by an alleged co-conspirator in further¬ 


9 

ance of an objective of the conspiracy. 

• 

10 

Similarly as to the other overt act, if it re¬ 


11 

lates to a matter you find in furtherance of the conspiracy. 


12 

It is not necessary for the government to prove 


13 

that each member of the conspiracy committed or partici¬ 


14 

pated in a particular overt act, since the act of any 


15 

member done in furtherance of the conspiracy becomes the 


16 

act of all the other members. 

• 

17 

Also, the government is not required to prove 


18 

each of the overt acts as alleged in the indictment. . It is 


19 

sufficient if it proves the commission of at least one of 


20 

them in the Southern District, which includes the City of 


21 

New York, at or about the time alleged, although in this 


22 

case, the government claims that it has proved both of the 


23 

overt acts as set forth in the indictment. 


24 

The overt act need not have occurred at the 


25 

precise time or place as alleged. So, too, while the’ 



indictment charges that the conspiracy began on or about 
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January 1, 1971 r and continued thereafter up to the date 
of the filing of the indictment, January 30, 1974, it is 
not essential that the government prove the conspiracy 
started or ended on or about these speedfic dates. 

It is sufficient if you find that in fact a 
conspiracy was formed and existed for some subsntial time 
within the period set forth in the indictment, and that at 
least one of the overt acts was committed in furtherance 
of its objectives during that period. 

With these general principles as a guide, you 
will consider whether the government has, by the required 

degree of proof, established the essential elements of the 
conspiracy. 

Since the issues are rather narrow, and the 
trial relatively short, and since counsel have just summed 
up and reviewed the testimony in some detail, and urged 
upon you their respective contentions, I shall not make 
any reference to the evidence. But all evidence, whether 
or not I refer to it or counsel have alluded to it, is 
important, and must be considered by you. 

If perchance, and I am repeating myself here, 

I know, any reference by counsel to the testimony does 
not agree with your recollection, you are to disregard 
such references, and T emphasize this as strongly as words 
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can convey. Always, it is your recollection and yours 
alone that governs,and you must unhesitatingly reject any 
statement as to any fact which does not accord with your 
own recollection. 

You are called upon, as I said at the outset, to 
decide the fact issues. How do you go about deciding 
this? . 

Your determination on the issues of credibility 
must largely depend on the impression that any witness - 
made upon you as to whether or not he was telling the truth 
or giving you an accurate version of what occurred. 

The weight of the credible evidence on any issue 
is not necessarily determined by the number of witnesses 
testifying thereto. 

You must consider all the facts and circumstances 
in evidence to determine which witness or witnesses are 
worthy of greater credence. 

It is the quality of the evidence to which you 
must look and not just the mere number of witnesses alone. 

I think I have mentioned before that when you 
walk into the door of this courtroom and sit in the jury 
box, during the time of the trial and while you are de¬ 
liberating, you use your common sense and your good judg¬ 
ment ar.d your experience. 
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You decide whether a witness was straightfor¬ 
ward and truthful, whether he attempted to conceal any¬ 
thing, whether he had a motive to testify falsely, whether 
there is any reason why he might color his testimony; in 
other words, what you try to do is to dize a person up just 
as you would do in important matters where you were under¬ 
taking to determine whether a person is truthful and candid 
and straightforward. 

In passing, ladies and gentlemen, in passing upon 
the credibility of a witness, you may also take into ac¬ 
count inconsistencies or contradictions as to material 
matters in his own testimony or inconsistencies or contra¬ 
dictions, if any, between trial testimony and any prior 

statements,such as grand jury statements or statements to 
an FBI agent. 

I do want to say that a witness may be inaccurate, 
contradictory, or even untruthful in some respects and yet 
be entirely credible in the essentials of his testimony. 

The ultimate question for you to decide in 
passingupon credibility is,did the witness tell the truth 
here before you as to essential matters? 

^ or y°u to say whether a witness at this 
trial in truthful in whole or in part in the light of his 
or her demeanor and all the evidence in the case. 
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The law permits, but does not require, a defend¬ 
ant to testify in his own behalf. Hr. NisnewitI has 

taken the witness stand. Obviously, he has had a deep 

personal interest in the result of this prosecution. In- " 

deed, it is fair to say that he has the greatest stake in 
its outcome. 

Interest creates a motive for false testimony. 

The greater the interest, the stronger the motive,and a 
defendant's interest in the result of his trial is of a 
character possessed by no other witness. 

In appraising his credibility, you may take that 
fact into consideration. 

However, and I say this equally strongly, it by 
no means follows that simply because a person has a vital 
interest in the end result, that he is not capable of 
telling a truthful, candid, and straightforward statement. 

It is for you to decide to what extent, if at 
all, his interest has affected or colored his testimony. 

Mr. Ramos, who testified extensively here and 
upon whom the government relies, asserts that he was a 
participant in the conspiracy alleged in the indictment. 

There is no requirement in the federal courts 
that the testimony of a self-proclaimed accomplice be 
corrobo, ated. a conviction-may rest upon the uncorroborate 
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testimony of such a person if you find it credible and 
believable. 

Parenthetically, however, it should be pointed 
out that the government here does claim corroboration as 
to portions of Ramos' testimony by independent proof from 
other witnesses and also from documentary evidence. 

That Ramos asserts that he is an accomplice may 
be considered by you as bearing upon his credibility. 

This is equally true as tothe alleged co-conspira¬ 
tors who were named as such in count 7 of the indictment, 
but were not indicted. 

However, just as in the instance of a defendant 
who has an interest in the outcome of the case, it does 
not follow that just because a person asserts participa¬ 
tion in a crime, that he is not capable of giving a truth¬ 
ful version of what occurred. 

His testimony, however, should be viewed with 
great caution and scrutinized carefully. 

Did Ramos or any other alleged co—conspirator 
give false testimony or color testimony contrary to fact 
hopeful his or her testimony would result in immunity from 
prosecution on this charge or as to Ramos,would result 
in favorable treatment upon sentencing? Or did these 
witnesses make a clean breast of wrongdoing and tell the 
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truth as to significant matters? 

I want to say to you that it has been brought out ' 
before you that Jose Ramos took a plea of guilty to count 
7 cf this indictment, the conspiracy count. 

I want to tell you that the fact that Mr. Ramos 
entered such a plea does not mean that the remaining de¬ 
fendants, Mr. Nisnewitz or Mr. LaMorte, are guilty with 
him . 

His plea is not evidence that defendants Nisnewitz 
or LaMorte are guilty, nor is it any evidence that the; 
crime charged in count 7 of the indictment was committed; 
nor does Mr. Ramos* plea give rise to any inference of 
guilt as to the remaining defendants on trial. 

The guilt or innocence of defendants Nisnewitz 
and LaMorte must be determined by you solely upon the 
evidence introduced in the trial of this case. 

I say if you find that any witness* testimony 
was deliberately untruthful, you should unhesitatingly.. 
reject it. If, on the other hand, upon a cautious and 
careful examination, you are satisfied that such witness 
has given a truthful version of essential events, there 
is no reason why you should not accept such witness* tes¬ 
timony and act accordingly. 

If youfind that any witness has wilfully testified 
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falsely as to any material matter,you may reject the en¬ 
tire testimony of that witness, or you may accept that 
part or portion as commends itself to your belief, or 
which you may find corrcborated by other evidence in the 


case. 


Defendant LaMorte has not testified in this case. 
That is his absolute right, and I instruct you that in 
no respect may such failure to testify be considered by 
you as any evidence against him or as the basis for any 
presumption or inference unfavorable to him at all. 

You must not permit such fact to weigh in the 
slightest degree against him nor should it enter into 
your deliberations or your discussions. 

Defendant LaMorte has called a witners who has 
given testimony as to his character or perhaps more 
correctly as to his reputation in the banking community 
for honesty, truthfulness, and integrity. 

You should consider this evidence together with 
all other evidence, in determining his guilt or innocence. 

Evidence of good reupitation may in itself 

create a reasonable doubt where, without such evidence, 

no reasonable doubt would exist, but on the other hand, 

if from all the evidence, you are satisfied beyond a 

reasonable doubt that LaMorte is guilty, ashowing that he 

•• • 
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previously enjoyed the reputation of good character does 
not justify or excuse the offense; and you should not ac- ' 

quit him merely because you believe he has been a person 
of good repute. 

During the course of the trial, the attorneys 
at various times have objected to certain questions, havu 
moved to strike answers, have taken other procedural 
positions before me, and in your hearing. 

These are matters of technical procedure that 
are the proper concern of the attorneys in the court and 
should not and must not concern you. 

I instruct you, you are not to draw rany inferences 
from the fact that attorneys have, made objections and 
motions before you during the trial or from any ruling that 
I may have made upon any of them. 

The government, to prevail, must prove with re¬ 
spect to count 7 the essential elements by the required 
degree of proof as I have already instructed you. if 
it succeeds, your verdict should be guilty. 

You must consider, again, I say, each defendant 
separately. If it fails, it should be not gu ii ty> The 

case o£ each defendant must be considered separately^- as 
If he were alone on trial, and you will return a separate 
verdict as to each defendant. 
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Thus, there are various verdicts that can be 

returned. 

On counts 1 to 6, they involve Mr. Nisnewitz 
alone, and your verdict should be guilty or not guilty as 
to those counts on him alone. 

As to the conspiracy, your deliberations can 
reoults in a finding, depending upon what you find to 
be the facts, that both defendants are not guilty, that 
both are guilty,or that one is guilty and one is not guilty. 

Your verdict in each instance must be unanimous. 
Your function is to weigh the evidence in the case, and 
determine the guilt or innocence of each defendant on 
each count in which he is named, solely upon the basis 
of the evidence and these instructions. 

Under your othas as jurors, you cannot allow 
a consideration of any sentence which may be imposed upon 
a defendant if he is convicted to enter into your deliber¬ 
ations or to influence your verdict in any way. 

Your duty is to decide this case solely upon 
the evidence and upon these instructions as to the law. 

In the event of a conviction, the duty of im¬ 
posing sentence rests solely with the Court. 

Each juror is entitled to his or her own opinion 
but each should, however, exchange views with fellow 
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jurors; that is. the very purpose and meaning of jury de¬ 
liberation, to discuss and consider the evidence, to 
listen to the arguments of fellow jurors, to present your 
individual views, to nsult with one another, to reach 
an agreement based solely and wholly upon the evidence, if 
you can do so without violence to your own individual 
judgments. 


Each one must decide the case for himself and 
herself after consideration with his or her r fellow jurors, 
but you must not hesitate to change an opinion which, 
after discussion with your fellow jurors, appears erroneous, 
However, if after carefully considering all of 
the evidence, and all of the arguments of your fellow 
jurors, you entertain a conscientious view that differs 
from others, you are not to yield your conviction simply 
because you are outnumbered or outweighed. 

However, your final vote must reflect your 
conscientious conviction as to how the issues should be 
decided. 


The charge here is serious. The just determina¬ 
tion of this case is important to thepublic, and as I have 
said, it is equally important to these defendants. 

Under your oaths as jurors, you must decide 
this case without fear or favor, aid solely in accordance 
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If the government has failed to carry its 
burden as to any defendant on any count, your sworn duty 
is to acquit.- 

If it has carried its burden as to any defend¬ 
ant on any count, you must not flinch from your sworn 
duty, and you must find him guilty. 

Now, ladies and g entlemen, that concludes my 
charge upon the law. 
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Ms. Hynes and Mr. Friedman and Mr. Drescher, 
have you any matters you would like to bring to my at¬ 
tention at this time? 

MS. HYNES: Yes, your Honor. 

THE COURT: All right, shall we retire to the 
robing room? 

Will you remain in place while the attorneys 
and I confer upon matters of law which are not matters 
for your consideration. 

(In the robing room.) 

THE COURT: Why don't I hear from the defendants 

first? 

MR. FRIEDMAN: Your Honor, I will take ex¬ 

ception to your Honor's statement that thepurpose and 
age as a matter of law has been proven and is — 

THE COURT: I think I allowed you that before¬ 
hand. 

MR. FRIEDMAN: Before. All right. 

I think that your Honor in fairness should ad- 

« 

vise the jury that the missing documents, the check, the 
V7-2 form, and the Manufacturers Hanover application from 
LaFerla is not evidence. The fact that it is not here is 
not evidence and should not be considered. 

MS. HYNES: There is testimony as to that. 
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I don't understand your point. 

THE COURT: I think that is embodied in the 

testimony which I declined to comment upon, and given the 
shortness of the case and the relative simplicity o f the 
issues, therefore I decline to so instruct. 

Mr. Drescher? 

MR. DRESCHER: Yes, sir, the first thing was 

that, and I know I got it wrong when I wrote it, in dis¬ 
cussing Section 2 as to aiding and abetting, I wrote down 
that you said "even if he is an innocent intermediary, he 
may be convicted." 

New I am sure that I got that cockeyed. 

THE COURT: That would be a slip of the tongue, 

if I did. Does anybody else remember that? 

MR. DRESCHER: I doubt it. All right. 

THE COURT: No. 

MR. DRESCHER: then there is one other thing and 
only one other thing. Your Honor charged the jury that 
the false statement made by a defendant may be construed 
as circumstantial evidence and may be considered on the 
question of a consciousness of guilt, aid you stopped 
there. 


I think that you should qo a bit further and say, 
however, there may be a false statement made for other 
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motives other than as a showing of consciousness of guilt. 

In other words, you stopped there, where you said may be 
considered on the question of the consciousness of guilt. 

I don't think anything further was said on it. 

THE COURT: Mr. Drescher, what is it that you would 
have me charge? I am inclined to supplement my instruc¬ 
tions in some reasonable way. 

MR.DRESCHER: I would say that on occasion, 

a false statement might be made by a defendant, and the 
jury should consider whether that was made by other motives 
which were entirely independent of any consciousness of 
guilt or of any criminality. 

MR. LAWYER: Your Honor, the defendant made a 
false statement under oath which is what happened in this 
case, at least what the government contends in the grand 
jury. 

There really is no excuse. The normal charge, 

I mean, normally, even though he is not charged with per¬ 
jury , that would in fact be perjury. - 

There is no excuse for making a false statement. 

THE COURT: I know but the question is whether 

it is evidence of his participation in this conspiracy,and 
I think Mr. Drescher's point is well-taken. Iam going 
to give some supplementary charge in that regard but it is 
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a question cf how to phrase it. ' 

MR. LAWYER: I beliefe the Court used the word 
"may" and that alone— 

MR. DRESCHER: It may consider. 

MR. LAWYER: That raises the possibility that it 
may or may not. 

MR. DRESCHER: But it also may be considered as 
not on the question of consciousness of guilt. That is 
the point. 

MR. LAWYER: By definition, if you use the 

word "may," that is what you are saying. 

MR. DRESCHER: In other words, I said in my sum¬ 
mation to the jury that if this LaMorte did lie to a jury, 
and made a false statement — 

THE COURT: Mr. Drescher, you don't have to con¬ 
vince me. I am going to give something here in that regard. ■* 

THE COURT: Now, Mr. Drescher, I had in mind — 

come look over my shoulder, sir, if you will, so that — 

1 had in mind to tell the jury that I had earlier charged 
them in part as follows: 

If you find that any defendant when questioned by 
anyone, gave a false statement, you m ay consider such 
false statement as circumstantial evidence from which 
consciousness of the incriminating intent may be inferred. 
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I also charge you that if you f ind that a £alse 
was made by a defendant for other reasons 


han to exculpate himself, then you may not regard that 
statement as any evidence from which consciousness of 


9uilt or criminal intent may be inferred. 


MR. DRESCHER: m this crime charged. 

MS. HYNES: There is absolutely no evidence in 
the record other than Mr. Drescher-s statement on surma- 

4.:_ * 


W VUIUUQ- 

tion as to what other evidence there could be, so on the 


— —— r ww wit u 

of the record now, there isn't any justification 

a I . 


for that charge. 

MR. DRESCHER; you mean thore u ^ ev . aence 


either in the record that « i 

hat the only reason he lied *as be- 

l a am ^ _ 


cause he was guilty? 

MR. LAW.ER: The word "may" by definition, we 

submit, a false -culpatory charge that has been standard 
language since 1957 . 

MR. DRESCHER: It CO mes down to a very simple 

A man may Ue and not be guilty of a crime for 
an entirely different reason, and that is all. 


THE COURT: M r rw--,.. 

Drescher, you want me to add the 


words "in this case"? 


here charged 


IR.DRESC1IER: Yes, your Honor, under the crime 


„.,. cou . twult 
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the COURT: As ' 

t0 the crime here charged. In 
°‘her words, my addltlon ^ ^ __ 

MR. DRESCHER: I wonder if „ e could use __ r think 
the jury will understand exculpate to excuse. • 

HE COURT. If they didn’t understand it before, 
they are not going to understand it any more' now. 

If you find, and I have a feeling there is going 
*° he no problem with them in that regard because they 

soem to be a bright jury, and have been paying very close 
attention to the entire charge. 

MR. DRESCHER: i think they have. 

the COURT: If y ou £ind th#t a falsi5 statement 

"" mad ° by a d * f “ -t any time for reasons other 
than to exculpate, then you may not regard that statement 

" “* CVid0 " Ce fr °” which consciousness of guilt or 
criminal intent may be inferred as to the crime here ' 
charged. 

Does that satisfy you ? 

MR. DRESCHER: I think that covers it: - . 

HE COURT. That is the reverse of the govern¬ 
ment's position and if the government says if you find that 

he did, all you are asking me to do. Mr. Drescher, is to 

say if you don't find th^ u ju 

° that he did, and I think that is 

fair enough. 
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MR. DRESCHER: That is exactly —— 

MS . HYNES: There is a little bit more because 

the government has put in on this case that there were 

false exculpatory statements. There has been no evi¬ 
dence. 

THE COURT: You put in there were false statements 

MS. HYNES: And this was corroborated by Mr. Ramos. 

THE COURT: The question is what the purpose 

was and I think the purpose is sufficiently open to allow 
this. 

I take it, Mr. Drescher — 

MR. DRESCHER: X have nothing else and I cer¬ 
tainly don't except to the charge in any way, shape or 
manner. 

I think it is excellent, sir. 

MR. LAWYER: Your Honor, could we ask then if that 
is going to be charged, that the entire false exculpatory 
statement charge be read and that simply be appended 

o it. We don t think there's any evidence whatsoever 
to -upport the charge that has been requested by defense 
counsel, so we ask, we think in total fairness, that 
then the entire charge be read again, including, if the 
Court insists upon reading it, what Mr. Drescher has asked. 

MS. HYNES: Your Honor, I just want to put on 
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the record that on page 29 of the government's requests 
to charge, which is request No. 18, the second full para¬ 
graph says "whether or not evidence as to a defendant's 
explanation or statement points to a consciousness of 
guilt, and the significance, if any, to be attached to 
any such evidence are matters for determination by you." 

Thatis Mr. Drescher's point. 

THE COURT: I appreciate that. 

MR. DRESCHER: That is exactly it. That vn 

left out in the charge, though. 

THE COURT: No, I gave that. That was given. 

MR. DRESCHER: Oh, yes, yes. 

MS. HYNES: Maybe that is the end of it. 

MR. DRESCHER: At this point I think they are well 
entitled to it. V7e just don't want the jury confused, 
that's all. • 

THE COURT: I don't think I am going to read the 
entire thing because I think we are making too much of an 

issue out of it. 1 think it's been clearly stated but 

%» 

have you any orher specific requests? 

MS. HYNES: Yes, your Honor. 

Your Honor stated earlier this morning that you 
would charge the jury that as to the substantive counts * 

1 through 6, the government need not prove each and every 
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false statement alleged in each count, but it was suffi¬ 
cient if the government proved at least one false state¬ 
ment . 

THE COURT: I thought I did. 

MS. HYNES: You did not. 

THE COURT: I thought I did. 

MR. FRIEDMAN: That was my impression. 

THE COURT: I thought I covered it. 

MR. DRESCHER: I was quite sure you did charge 

it. It didn't have to be the whole thing,but one mis¬ 
statement. 

THE COURT: I have covered that. I decline 
to repeat that portion of the charge and highlight it 
at this time. ; 


MS. HYNES: As the record now stands, it 

simply says statement or statements and that could refer 
to each of the counts or each statement in it. 

the COURT: No, I said as to each count, the 
false statement or statements or any of them. 

MS. HYNES: There is one count,count 1; -which has on- 


false statement. All the other counts have several state- ’ 
It could be construed as that is what you are 
referring to, to count 1 and to count 2 through 6. 
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MR. LAWYER! We submit that blows the govern¬ 
ment's case right out of the water. If the jury looks 
at that indictment and finds they have to find every' 
statement false — jurors frequently come back, espe¬ 
cially i„ perjury-type counts, and ask whether or not 

we have in fact to find that every single statement is 
false. 

MR. FRIEDMAN: I think if they come back,your 
Honor could charge them at that time. 

MR. LAWYER: But meanwhile they are going — 

MR. FRIEDMAN: If there is any problem, they will 
come back. 

THE COURT: I am not going to highlight that, 
lady and gentlemen, to this jury afterward. 

Now, anything further? 

MS. H -ES: We are asking for an aiding and 
abetting charge in connection with conspiracy. 

(Discussion off the record.) 

the COURT: Would it satisfy you if I stated - 

that the aiding and abetting section as to which I earlier 

charged is charged in connection with the conspiracy, and 

you may apply such principles from that as you feel are 
appropriate? 

not going to read the whole thinq over again, 
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So let's not get into that. 1 am not 
9 ' g to read the entire aiding and abetting section over 
1 read it very clearly one tine. 

MR. LAWYER: We are simply going to have to be 
satisfied. 


MS. HYNES: We will have to be satisfied with 

that. 

THE COURT: I see no point in reading that sec¬ 
tion all over again. I make reference to it at the 
beginning of conspiracy. x am prepared to say that the 

aiding and abetting, shall I call it that, the aiding . 
and abetting statute. 


MS. HYNES: I think it’s been referred to as 
aiding and abetting. 

Your Honor, I am going to make one last pitch 
that in the false exculpatory statement, it has been 
rought out there is a paragraph which I read to Mr. 

Drescher and he said that is fine if it was read,and it 

was read and it is verv cloir u 

very clear and it was read the first 

time through. 

THE COURT: All right? now Ms. Hynes, I will 

soy this. -I further instruct you that the aiding and 
betting statute Title 18 u.s.c. Section 2, as to which 
I earlier instructed you in detail, is equally to be 
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considered by you on the conspiracy count, should yo^ 
find it applicable. 

MS. HYNES: All right. 

The government would still prefer the reading 
of the aiding and abetting but if we can't, we can't. 

And the final statement is simply really that if 

W "* 90ln9 tQ clarif * ^ise exculpatory statement 
portion, we should clarify the one issue raised by the 
government, which is that it was not clear, and I was 
listening for it myself that the government need only 
prove one of the false statements in each of the counts, 
and if there is a clarification as to the false exculpa¬ 
tory statements for defendant, the government is entitled 
to have a clarification of that. 

The record would seem to be clear supposedly on 
both of those. 


MR. DRESCHER: One has nothing to do with the 

other. 

MS. HYNES: 1 don't say it does. If the Court 
Charged as he did, very clearly, on the false exculpatory 
statement, but wo are reclarifying it, then even if the 
Court determines that it was charged on the number of ~ 

that the govferment need only prove one statement, we are 
entitled to a reclarjfication of that. 
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The only other, the last thing is —I do not want 
is i. reasonable doubt charqe read again, but there was 
language in there that they'd have to find to a moral 
certainty, aid it was my understanding that that was not 
going to be charged. 

THE COURT: When I was giving consideration in 

this whole area and finding that some of my colleagues 
had charged that, I decided to charge that. 

In any event, I am in no position to take back 
the words and strike it from the jury's mind. 

MR. LAWYER: Obviously exceptions to the charge 
mean nothing to the government. If we win, we don't 
appeal and if we lose, we can’t appeal, so it makes no 
difference. 


MR. DRESCHER: I don't take any exceptions 


either. 


THE COURT: I have been considering Ms. Hynes’ 

position here on this thing. What I am going to do is 
to have Mr. Birnbaum read very briefly that section of 
my original charge on the substantive counts. I am 
going to preface that by saying, "In reference to the 
substantive counts 1 to 6, as to the requirements of 


proof" — 


MR. LAWYER: I don't understand fully. 
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THE COURT: I am going to say,"I am going to have 
the reporter reread to you that portion of the charge in 
the event there is any misconception as to how I charged 
in this area." 

MR. LAWYER: in other words, the same charge is 
simply goinq to be repeated? 

THE COURT: Repeated. 

MR.LAWYER: The charge that we are unhappy with. 

THE COURT: That may be but-- 

MR. LAWYER: I am trying to determine what is 
the difference; why read it at all? 

THE COURT: It was claimed that the people did 

not catch it in the flow of my charge. I am going 
to have it reread, so that there is no question that it 
has been spoken so that everybody catches it. 

MR. LAWYER: I understand. 

THE COURT: All right. 

Now, with respect to the substantive counts-- 
this is what I am going to read— I am going to preface 
fir. Birnbaum's ''Read" — — with respect to the substantive 
cents 1 through 6, I am going to have Mr. Birnbaum re¬ 
read one of the elements which the government must prove 
beyond a reasonable doubt. 

Mr. Birnbaum, when you are reading that and you 
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come to the place that says -each must prove as to any 
count a false statement or statements or any of them," 
would you plcari ...aX* sure that that language is fully 
audible through the entire courtroom? 

(In open court.) (Jury present.) 

THK COURT: Now, ladies and gentlemen, I will 
Rive you a few further brief instructions. 

With respect to the substantive counts 1 through 
6. I am going to have Mr. Birnhaum re-read to you one 
of the elements which I charged you that the government 
must prove beyond a reasonable doubt. 

(Portion of charge read.) 

THE COURT; This is with reference to the false 
statements alleged. Those are the statement or state- 
meats or any of them. This does not mean that the 
Rovernment is required to prove each and every statement. 

Now, I further charge you in connection with 
the subject of claimed exculpatory statements; I charged 
you in part in my charge, if you find that any defendant 
when nuestioned by anyone gave a false statement in an 
attempt to exculpate or exonerate himself, you may 
consider such false statement as circumstantial evi¬ 
dence from which consciousness of guilt or criminal intent 
may be inferred. 
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I further charge you that if you find that a 
false statement was made by any defendant at any time 
for reasons other than to exculpate himself, then you 
may not regard that statement as any evidence from which 
consciousness of guilt or criminal intent may be inferred 
as to the crime here charged. 

Finally, I further charge you that the aiding 
and abetting statute, Title 18, United States Code, Sec¬ 
tion 2, as to which I earlier instructed you in detail, ' 
is equally to he considered by you on the conspiracy 
count, count 7, should you find it to be applicable in 

any way to the facts that youare considering on that 
count. 

Now, ladies and gentlemen, with those supple¬ 
mentary instructions, if you will please retire to the 
.iury room - and before going, we will swear the marshal, -- 
It is my duty at this time to thank the alternate jurors 
for their faithful and considerate service here and to 
excuse you with the thanks of the Court. 

(Two U.S. Marshals duly sworn.) 

(At 12:25 p.n., the jury retired to deliberate.) 

TMf COURT: I am sure the jury is going to 
ask for exhibits. I take it that all are in readiness, 
that cxtranolations that arc required to be made have 
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THE CLEkX: United States o£ America v. 


3 

Harold Nisnewitz. . . 

• *- ; • ♦ , j. *?, , *. • • * • # • 


4 

MS. HYNES: Government is ready, your Honor. 


5 

MR. BRODSKY: Defendant is ready, your Honor. 


6 

THE COURT: Mr. Brodsky, I understand you have 


7 

some motions that you wish to urge as threshold ques¬ 


•8 

tions? 


9 

MR. BRODSKY: Yes, your Honor. Thank you. 


10 

At the outset, your Honor, I would move to 


11 

dismiss Counts 2 -- 3 and 5 of the indictment, on the 


12 

grounds that there is no venue in the Southern District 


13 

of New York. 

* ’ • \ * 


14 

And I would urge, your Honor, that there is 

• 

15 

no venue for two reasons: First, the crime that was 


16 

committed was a crime of aiding and abetting the filing 


17 

of false bank statements in a bank in Queens. That is 


18 

the Manufacturers Hanover Trust Company where Mr.Westphal 


19 

was the bank manager. 


20 

• • 

The evidence, as I understand the evidence .to 


21 

have been, is that all the acts were committed in the 


22 

Eastern District of New York, with the sole exception of 

( 

23 

the processing of the loan application in the Southern 


24 

District of New York. 


25 

In a similar situation before Judge Lasker, 

,4 
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Judge Lasker dismissed an indictment based solely upon 

two counts, where bank applications had been submitted 

the same bank. And I would urge your Honor that the 

principle of law would be that venue attaches where the 

crime is committed, and the crime in this case was not 

influencing the main branch of the bank at Four New York 

Plata Where the bank applications were processed, but in 

fact to influence a specific bank officer or a specific 
hank branch in Queens. 

As I understand the evidence to have been, 
there was no evidence indicating that Mr. Nisnewitt knew 
that bank applications were processed in Manhattan and 
that in fact the thrust of the evidence was that he had 

some influence or sway over this particular branch mana- 
ger, Mr. Westphal. 

And so I would urge your Honor to dismiss the 
indictment- to dismiss those counts of the indictment 
based upon the improper venue argument. 

THE COURT. Before ] ask you a question about; 
that, Ms. Hynes, do you want to respond to that? 

MS. HYNES: Yes. your Honor. 

THE COURT: You have given me a brief, which 
I have studied, and I have read Candclla. 

MS. HYNES: All right. 

COURT REPORTERS. COV.,«. U „ 

- _ ,,r ' Mr. for 4A«n 





wc:mg 


OGU 


;r» //I? 


Lasker -- 


Your Honor, with all due respoect to Judge 
THE COURT: That is the question that 1 an nost 


troubled about. 

MS. HYNES: Well, let me tell you what the 

circumstances of that decision were. Actually, at the 

end of it, I think it was the government's case, Mr.Brodsky 
made a motion on venue. 

Judge Lasker reserved decision and said that 
he would rule on it after the jury had deliberated. And 
if there was a conviction, then he would rule on the venue 
motion, and if there wasn't a conviction, there would be 
no need to rule on the venue motion. 

And this was late in the morning. We broke 
for lunch. And when we were coming back, there was 
the expectation by all counsel that we would sum up and 
the case would go to the jury. 

When we came back from lunch. Judge Lasker de¬ 
cided that he was going to rule on the venue toils.-;, so 

we had not the opportunity to bring the Candclla case to 
his attention. 

However, we had submitted to him a memo that ! 

ve had prepared in the case before your Honor on venue, * 
although it had not been raised, the Candella case was 
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not raised in that memorandum. 


A A " d ° n th ® Cascs in thememorandum submitted to 
JUdg e USker - a " d particularly the- first of all> the 

statute itself, which says that a crime begun in one dis¬ 
trict and continued in another can be prosecuted in any 
district, and indeed.under your mail f rau d prosecution. 

KhlU ' ,n0V ' tMS 15 " 0t a mail f raud prosecution, the 

cases go so far as to say that in any district through 
vh.ch the mail passes you could have proper venue when 

there is a cite, a decision by a Judge which adds to that, 
effect xn the government’s brief. 

BUt in any CVent ’ Greenberg case and the 

other cases cited by the government that were given to 

Judge Lasker were suffiei™*- t , 

sufficient. j^ge Lasher decided 

otherwise. 

And we. frankly. it ls our posltion ^ ^ 

the Candclla case in front of him. which is really 0 „ a „ 

And the Second Circuit has really definitively 
ruled that on facts so substantially similar that 1 don-, 
think they can be distinguished - 

THE COURT: Let me ask Mr. Rrodsky how he 
deals candclla. because that ,e me does seem "t, be ' 

standing sguarely across the argument that you are taking. 
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MR. BRODSKY: It seems to on its surface. 


your Honor; the only solace that I find, frankly, i„ ■ 
the Candella opinion is Judge Mulligan's observation at 
page 1228 that the force propelled here by the defendants; . 
immediately contemplated Manhattan. And I am not familiar 
enough with the evidence on Candella, nor. frankly, am 
I familiar enough with all of the evidence in this trial, 
to know whether there was any hint of any evidence at 
the Candella trial to indicate that the defendants knew 
that the Urban Renewal papers there were going to be 
filed in Manhattan, 

But I suspect that from Judge Mulligan's 

observation, that they immediately contemplated Manhattan. 

there was some evidence that the government adduced 

that for the convenience of the parties, the papers were 

just processed in Brooklyn and then sent across the river 
to Manhattan. 

In any event, the opinion does not speak of 
the defendant's knowledge as having any relevance to the 

issue at all. j udge . lt does not, except in that phrase 
"contemplated Manhattan.” 

I would argue that that phrase seems to imply 
that there was some evidence at the trial that the de- ' 
endants had knowledge of what was happening in Manhattan. 
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In this trial there was no evidence that the 


defendants had knowledge-- the defendant had knowledge 
of what was happening in Manhattan. And I don't think 
it is solely for the convenience of theparties that the 
hank applications were sent from Queens into-- were ac¬ 
cepted in Queens and sent into Manhattan. 

I think it really is on the other foot,as a 
matter of fact. It seems to me it is the convenience 
of the bank to have branch offices available for custom¬ 
ers in boroughs other than Manhattan, and that it is 
for the convenience of the bank that they advertise 
that loan applications can be made at any branch, not 
just at the main branch, and it induces the defendant, 
as in this case, to believe that he was influencing the 
act of a bank in Queens. 

The statute unde- which Mr. Nisnewitz was 
indicted seems to indicate that "for the purpose of 
influencing in any way the action of a bank" would con¬ 
template the bank that he went to or caused others to go 
to, to file false bank applications. 

I am not able to structure at this moment, your 
Honor, a better distinction of Candella other than Jud t e 
Mulligan's observation of contemplation of Manhattan. 

THE COURT: I feel constrained to deny the 
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You have a second motion? 

MR. BRODSKY: I do, your Honor, and I have 

not had an opportunity to prepare a brief, but late this 

afternoon, I did send a letter to your Honor’s chambers 
with some citations. 

THE COURT: Right. 

MR. BRODSKY: Ms. Hynes unfortunately did not 
receive a copy of the letter, but I provided her with a 
copy of it and some abstract of cases. 

THE COURT: I looked at one of the authorities 

th “ Cited> “ d Mr - is Retting it for ,e. 

The problem that I am faced with is that in 
‘hot decision, which shall be forthcoming in a second - . 

MR. BRODSKY: Would your Honor prefer that 1 
wait for my argument? 

the court: well, go ahead with your argument 

KMle tMS . V ° 1UmC U bei "* bought, and then 1 can focus 
better on what I have. 

MR. BRODSKY: Thank you. 

Briefly, your Honor, my argument is structured 
wren two hypothetical, one of which is that the de- 
fendant Ramos- that there was insufficient evidence for 
a lury to find a conspiracy between the defendant Ramos 
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and the defendant Nisnewitt, and I am basing this upon 

an understanding of the facts as related to me by trial 
counsel at the trial. 

1 understand the facts to have been that there 
was little evidence at the trial indicating the relation- 
ship between Ramos and Nisnewitz. 

I therefore proceed to the next statement, your * 
Honor, which is that in order for the jury to find a 
conspiracy, they would have had to have found a conspiracy 
not between Ramos and Nisnewitz, since there was insuffi¬ 
cient evidence to base a finding on that, but a conspiracy 
between LaMorte and Nisnewitz. 

And that by acquitting LaMorte of conspiracy, 
they found no conspiracy existed involving my client 
Nisnewitz, and therefore the jury’s verdict of conviction 
could not stand on that count. 

And I am relying on cases, your Honor, which 
stand for the general proposition that if there are two 
conspirators indicted and one is acquitted, the conspiracy 
conviction of the second cannot stand. 

Of course, those cases are d stinguishable from 
the case here, because in this case, there was a self- 
confessed conspirator who pled guilty and took the stand. 

THE COURT: Mr. Brodsky, let me stop you. 
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because I think that factually you are not on shaky 
ground, you are on I don't think any ground at all, 

IVe do not have a trial transcript here, but 
my trial minutes show one Ramirez giving testimony that 
he went to Nisnewitz for one of these loans and that 
after one, Westphal. denied it, Nisnewitz said he would 

a» 

speak to Ramos and take care of it. 

Then wc have Mr. Ramos himself testifying that 
as to the Ramirez loan, Nisnewitz called and said - and 
I have in my noatcs practically a quote - Ramirez would 
come and wanted a personal loan. And then Ramirez 
came in with an application and he mentioned Nisnewitz 1 
name and he showed the W-2 but not the birth certificate. 

I believe that that is sufficient conspiratorial 
connection between Nisnewitz and Ramos to support the 
jury's verdict of a conspiracy between them, if indeed 
there isn^t a great deal more. But I think that that at 

a minimum is enough to have warranted the jury finding the 
way it did. 

• V* 

MR. BRODSKY: I understand, your Honor, and on 

the basis of that evidence. I would gather that your Honor 

would be denying my motion based upon my very first hypo- 
thetical? 



THE COURT: As I read Herman v. the U. S. where 
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it says at 289 Federal Reporter 2d 368; it says "The 
quibble of one conspirator is immaterial where there are 
jeveral other co-conspirators or several other conspira¬ 
tors charged with an unknown." 

Here we have evidence in fact of a conversation 
with Nisnewitz saying "I am sending the man over for a 
loan." • . 

MR. BRODSKY: Your Honor, I really rely on the 
next sentence of that opinion stating "Where all but one 
of the charged conspirators are acquitted, the verdict 
against the one will not stand." 

THE COURT: Yes, the one that pleaded. 

MR. BRODSKY: The basis of my argument was that 

there was insufficient evidence to find a conspiracy be¬ 
tween Ramos and Nisnewitz, and it really goes to a weigh¬ 
ing of the evidence, and your Honor has pointed to the r> 
pieces of evidence in the trial which indicate that the 
jury may have had some foundation for making it. 

THE COURT: I appreciate, you know, that you. are 
taking a position here, and I also appreciate the fact 
that you are doing it, not having tried the case and 
upon the recollection of others. 

MR. BRODSKY: Yes, your Honor. 

THE COURT: But on what my notes show, I feel 
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that I. must deny that motion, unless there is an addi- 

3 

tional ground on which to urge it. 

4 

MR. BRODSKY: No, there is not, your Honor. 

5 

THE COURT: That motion is denied. 

6 

Now, are we ready for sentence? 

7 

MR. BRODSKY: The defendant is ready. 

8 

May I make a brief statement? 

9 

THE COURT: Yes. I was going to say, before 

10 

I reach you, Ms. Hynes, is there anything that you wish 

11 

to say on behalf of the United States? 

12 

MS. HYNES: No, your Honor. Your Honor sat 

13 

through the trial, heard the evidence, heard the testimony 

14 

of the defendant on the stand, and heard the testimony 

15 

of the defendant in the grand jury, and heard the testi¬ 

16 

mony of all of the witnesses that the government called, 

17 

and I think that that is really what we are relying on 

13 

here. We have nothing further to add to that. 

19 

THE COURT: Mr. Brodsky. 

20 

MR. BRODSKY: Thank you, your Honor. 

21 

I am looking, while I am rising, for a letter. 

22 

which I want to bring to your Honor's attention, from 

23 

•lr. Nisnewitz' doctor, because in your Honor's allowing 

24 

me to review questions of the pre-sentence report. I saw 

25 

a reference to the fact that there had not been sufficient 
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medical information presented to the Court, to the Pro¬ 
bation Officer to allow the Probation Officer to have any 
judgment about medical information. 

I have the original somewhere in my file, but 
I also have a Xerox copy if I could hand that to your 
Honor. 


THE COURT: 

Surely. 

MS. HYNES: 

Do you have a Xerox for me? 

(Handed.) 


THE COURT: 

I have read Dr. Nema's letter 

Go ahead. 


MR. BRODSKY 

: Your Honor, I would point 


some facts which I think are alluded to in. the pre-sentence 
report about Mr. Nisnewitz. 

He is a 48-year old man. He has been married 
to his wife Lee since 1952. They have two children, 18 
year- old Craig, and 16-year old Arlene, both of whom 
live at home, both of whom are in court today with their 
mother, Mrs. Nisnewitz. 

Mr. Nisnewitz had a job as a licensed account¬ 
ant with the City Hospital and Health Corporation until 
•the indictments in this case came down and he was fired. 

He is now self-employed and earning a marginal income. 

The indictments in this case indicate, and I 
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think the government's evidence indicated, that Although 
Mr. Nisnewitz may have had a role in funneling bank ap¬ 
plications, false bank applications, to a variety of 
banks in New York, that he was not the initiator of the 
scheme, he was not the one who profited by the scheme 
aside from accounting fees, and other professional services 
thathe was prepared to render, and that the indictment 
here has already caused him substantial stresses in his 
family, loss of job and loss of income. 

1 

His family has stayed with him strongly. I 
have met with all of them from time to time since your 
Honor appointed me to represent him. And they are a 
strong family unit. 

There is discord, as there is in every family, 
there is especially discord as a result of the charges 
brought against Mr. Nisnewitz. 

As your Honor knows, he is the subject of -- 
was the subject of three indictments, one more to go to 
trial before Judge Gurfein in September, all based, 
equally involving the same scheme. 

I think, your Honor, that in light of his family 
history and his medic?l history, that he is a fit subject, 
your Honor, for probation, under these offenses for which 
he stands convicted. 
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The American Bar Association standards dealing 
with probation indicate that probation is a desirable dis¬ 
position where the individual is not likely to be a threat 
to the community, and that where probation would affirma¬ 
tively promote the rehabilitation of the subject. 

Hr. Nisnewitt shows what he did. He has made 
a statement to his Probation Officer of which your Honor 
has been advised. And it would seem to me. your Honor, 
that to send a man of this age and of this family back¬ 
ground and of the nature of these offenses to jail for 
these offenses would be an unwarranted punishment, not 
only upon Mr. Nisnewitt. but also upon his family, who 

stand to lose far more than Mr. Nisnewitt stands to gain 
by being sent to jail. 

I have only another brief statement to make, 
your Honor, and that is that the criteria for granting 
probation, according to the American Bar Association, 
should be based on the facts and circumstances of the of¬ 
fense and the facts and circumstances of the individual's 
background. 

Confinement, in my opinion, your Honor, is 
not necessary to protect the public from further criminal 
activities by this defendant. He is not in need of ' 

correctional treatment in the sense that he has a pattern 
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ago, Mr. Nisnewitz is fully aware that his accounting-* 
that when he holds himself out as a professional account¬ 
ant to the community, he must adhere to the strictest 
standards of morality and ethics and that this offense for 
which he stands convicted will impress that upon his mind 
all the more seriuosly if your Honor grants him probation 
and allows him to continue his life in the community. 

I believe Mr. Nisnewitz has a brief statement 

to make. 

THE COURT: Y/hich I would be pleased to hear. 

Mr. Nisnewitz, you may make a statement if you 

like. 

DEFENDANT NISNEWITZ: I would like to, sir, 

but not being a speaker, I would like your permission if 
I may road it. 

THE COURT: Certainly. 

DEFENDANT NISNEWITZ: Sir, I stand convicted 
before you (weeping) -- I stand convicted before you by 
a jury. I do not think this is the time for me to 
get into a discussion of all the facts of these cases ex - 
cept to say that I do not think I am guilty of all the 
crimes which the government has charged me with. 

Whether I am guilty or not, I am very distressed 
and sorry about getting involved in this whole affair; and 
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I know I have caused my family a terrible amount of 
stress and grief. 

I want to ask your Honor from the bottom of 
my heart to be merciful to me and not to send me to 
jail. That would be far more punishment to my family 
than I could bear. 

I thank you very much. 

MS. HYNES: Your Honor, because Mr. Brodsky 
was not trial counsel and these remarks may be unneces¬ 
sary, but just to make the record clear, because your 
Honor did hear the evidence in the case, Mr. Brodsky 
mentioned that Mr. Nisnewitz did not profit from the 
scheme and did not initiate the scheme. 

Well, he certainly, the evidence showed he was 
the moving force in the scheme and that there were fees 
paid-- there were fees paid to him for the loan applica¬ 
tions and that they were not for accounting fees. 

I have not seen the statement that Mr.Nisnewitz 
has made to the Probation Officer so I do not know whether 
there is-- 

TUE COURT: Would you like to look it it? 

MS. HYNES: Let me just finish. Then I would 

like t read it, your Honor. 


But my point is that Mr. Nisnewitz has just 
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said that he still is not guilty and I don't know whether 


he feels 


one of the prime considerations is remorse. 


And, of course, in this case, where you do have an account* 
ant, he is a professional and is hcl'd to a high standard, 
and I think that your Honor is well-aware that the govern¬ 
ment takes the position that with respect to the so-called 
white collar crime that the deterrent effect is extremely 
important on the accounting community and that that 

should be a warning to the accounting community. ' 

■> 

I will take the opportunity to read the state¬ 
ment of Mr. Nisnewitz. 

He still has one open indictment. It is set 
for trial. That is certainly his right. But it is -- 

THE COURT: I am not going to give any consider¬ 
ation whatsoever to any charges other than the ones that 
are before me. 

MS. HYNES: I agree. I agree totally, your 
Honor. I simply say that the government would stress 
here that this is certainly a case where the sentence,is 
very important to the government in the terms of the de¬ 
terrent effect, and that is really the point that I want 


to make. 


And also clear the record as to what the evi¬ 


dence at the trial really did show as to Mr. Nisnewitz' 
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participation and Mr. Nisnewitz’ economic benefit from 
the activities. 

THE COURT: Mr. Brodsky vishes to speak to me 
and you read that while he is speaking. 

MR. BRODSKY: Just one point, your Honor. 

I believe Mr. Nisnewitz’ reference in his brief 
statement to your Honor about not being guilty of all 
the charges of which he stands charged is reference to 
the indictments which are still pending before your Honor * 
still pending in this court. 

Because, as your Honor knows,in Mr;.-Nisnewitz' 
statement to the Probation Officer, he indicated that the 
information the applicants gave him concerning the purpose 
and the employment,income,etc.was incorrect and that he 
knew that at some point, and that he acknowledged the 
wrongdoing. And the only statement that appeared to 
mitigate his knowledge of wrongdoing, was, in making such 
a kind of statement, was not in violation of law, or the 
making of the statment on a, incorrect bank application 
is a violation of law. 

But I don’t think it is correct, your Honor, 
that Mr. Nisnewitz does not stand before your Honor as 
remorseful. 

THE COURT: Ms. Hynes, I don't know that you 
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really need to comment to me on that. 

MS. HYNES: I do not, your Honor. 

THE COURT: I am prepared to sentence. 

The problem that I have, Mr. Brodsky, and I 
direct this to you initially, because you have urged 
probation here; the problem that I have -- and I suppose 
I should address this to your client, really -- Mr. 

Nisnewitz, the problem that I have with this case is that 
what happened here was, as the jury found, part of the plan 
to send people to you from Dare To Be Great in order that 
you would process loans for them, and be paid a fee for 
your services in those loans, and that the prospective 

borrowers were of such an unworthy quality, known to you 

# 

and also known, according to the proof in this case, also 
known to your wife, who participated with you in the 
preparation of false W-2 forms that were submitted with 
some of these applications, that I regard it as a deliber¬ 
ate despoiling of the funds of these banks, almost in the 
nature of stealing; that you send a man to a bank for 
a $5,000 loan and you know he is on welfare; you know 
that loan is not going to be repaid, and that the bank 
is going to be out its money. And six counts here 
involved doing just that. And it is next door to stealing, 
because you know that a person that is on welfare is not 
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going to pay, that a person who has no job is not going 
to pay. 

And I am bound by what the jury found here, and 
I must say I do not differ in their finding. 

When people came to you and said they had no 
employment, you said, "Well, say you work in so-and-so's 
body shop" or "say that you work at the Salvation Army," 
as I recall. 

I am further distressed at the fact that upon 
the stand you testified that you did not know, and par¬ 
ticularly one case where on^ theapplication form you 
put down that the man worked for the person that was right 
next door to you, even though you knew he came from 50, 

60, 70 miles away, you put down your next-door neighbor 
as an employer,and as I recall, you conceded at some 
point during your testimony that you knew that wasn't 
true. 

And that brings me to the statement that was 
made to the Probation Department. That statement reads: 
"I truthfully had no knowledge that the making of. an in¬ 
correct bank application was a violation of law." 

Now, I am troubled by the fact that even after 
the conviction here-- you have the privilege, of course, 
of saying nothing, but to fell the Probation Department 
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and to tell the Court that you as an accountant for many 
years don't know that a bank Is going to rely upon a 
statement of employment or a statement of income and that 
this not a violation of law. I do not credit that, sir. 

I don't credit it. 

I therefore, much as I have agonized over .this • 
case, I cannot put you on probation. So that the sentence 
of the Court is that on counts 1 through 6, I am sentencing 

you to a year and a day, to run concurrently on each 
count. 

As to Count 7, I am sentencing you to a year 
and a day, to be consecutively with those on the first 
six counts, but I am suspending those sentences, that 
sentence on Count 7. 

I am placing you on five years' probation. 

The purpose of that is that that sentence on Count 7 
shall remain in existence during the period of the proba- 
tion that I have provided. 

That is the sentence of the Court. 

MR. BRODSKY: Your Honor, I don't want to-- I 
want to, if I may, respectfully, your Honor, appeal again 
to to your Honor-to reconsider the sentence on the grounds 
not of Mr. Nisncwitz' state of mind or whether he was an 
active or an inactive participant, because he stands 
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convicted, but on the effect that a sentence of a year 
and a day will have on his family and the effect that 
that will have on the community, both in the sense that 
the enormous expense that Mr. Nisnewitz-- the enormous 
expense of jailing Mr. Nisnewitz am! keeping him in 
custody for whatever period of time, a year and a day, 
really amounts to good time allowances, and the enormous 
burden placed upon the community where they live, upon 
his wife and children, because in fact they have no 
other income aside from Mr. Nisnewitz' employment. 

They are going to be forced to rely upon pub¬ 
lic assistance during this period of time, if Mrs.Nisnewitz 
cannot obtain any other employment. I am sure because of 
her own disability, it is extremely difficult indeed. 

I will just make an appeal to your Honor based 
upon those considerations and the effect this will have 
on his family. 

THE COURT: Mr. Brodsky, I have agonized over 
this sentence-- 

•• 

MR. BRODSKY: I know you have, your Honor. 

THE COURT: -- for that very type of reason. 

And one of the tragic difficulties of life is that when 
a person gets involved in what the jury found, in my 
opinion correctly, he was involved in here, this does- 
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have a collateral effect upon family, and to that extent 
it is a tragic effect. 


I do not overlook the testimony that was given 
here of Mrs. Nisnewitz' participating with him a little 

bit, which I think blunts a little bit of the appeal that 
is being made. 

To the effect that this has an effect upon his 
wife and children, I fear that that is something that 
flows from his conduct that was revealed by this trial,* 
and I regret to say I must adhere to my sentence. 

MR. BRODSKY: Your Honor, may the defendant 

be maintained on his own recognizance pending appeal? 

THE COURT: I take it that there will be no ob¬ 
jection to that. 

MS. HYNES: Your Honor, if the appeal is filed 

forthwith. 


MR. BRODSKY: Of course. 

MS. IIYNES: We will not have an objection to 

• it. 


THE COURT: All right. I will allow it. 

MR. BRODSKY: Thank you. 

THE COURT: Now, Mr. Brodsky, there is some 
form that was given me that I apparently must-- 

MS. IIYNES: Your Honor, if I might say, however, 

SOUTHERN DISTRICT court reporters, u.s. courthouse 

Toirv- IIARf HER YORK N V. CO 7-43*0 








» 



C^L 


988 
26 


wc:mg 

I think that with respect to the appeal. I must say 
i" good conscience and while it is not for me to pass 
upon. I just cannot imagine an appellate issue i„ this 

aSC th3t W ° Uld be ° ne that the of Appeals would 

reverse a conviction on. and therefore I just think that 

what I should do is cheeV 

check wtth my superiors and perhaps 

I spoke too quickly. 

If you could just give me an opportunity to 

check with my superiors as to who* . 

j iors as to what my authority is on 

that - 

THE COURT: Kell, -- 

MS. HYNES: • I am just not sure that I 
have the authority, to agree to that. 

THE COURT* a.: t . 

• As I say, whether or not you do, 

I am going to assume that. 

MS. HYNES: Fine. 

MR. BRODSKY: All right, your Honor. 

THE COURT: 1 will assume that. I agree with 
you that I do not see an appellate issue here, but I am 
not going to foreclose that in this case. 


Honor. 


this case. 


MR. BRODSKY: Frankly. I have no idea. y„ ur 

4 

the COURT: I am not going to foreclose it in 


t 
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MS. HYNES: So if th A _ 

lt „ „ the reCOrd ca " Jwt be th.t 

11 is your Honor's rulinr tha* w 

r „ r . 8 h3t he Can "main on his own 

cognizance pending appeal - 

”« <•». u, „ „ „ , „„ 

" he re P rc sentation of counsel that a 

hat a " appeal will be 

speedily prosecuted. 

MR. BRODSKY: It will 

lz wil1 * Your Honor. 

the COURT: I Will 

11 contlnu ® him on his own 

recognizance. 

MR. BRODSKY: I have 

have prepared whatever papers 

you had previously provided to Mr Fried 

° Mr ‘ Fr «<l"'an to prosecute 

*"™ 1 * «"«*« a »^ a vit. -d a form for the 

or ering of a transcript; and a notification. 

THE COURT: This is an information form f„ r tke 

IT Cir ; Ult - — - - counsel on appeal and 
a that the one you are speaking oft 
MR. BRODSKY* Y** 

ca „ ' y ° Ur Honor - '* ** a several- 

Page stater.ent. 

THE COURT: Now t 

e 11 that the answer to 

questions in the affidavit of fi 

filed- inanCUaI Stat “ S 

MR ' 1 — Provided that. y our Honor . 

T " E C ° URT! " 1S “ -ere any nation 
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that the defendant’s financial status is such that appoint- 
ment of counsel on appeal is warranted in this case? 

Ms. Hynes, do you have any views on that? 

MS. HYNES: I really don't have any information 
that I could really enlighten the Court on Mr.NisnewitZi 
financial status. 

THE COURT: There is no statement of income here 


at all. 


MR. BRODSKY: He is self-employed, your Honor, 

and whatever income he has, he has by virtue of clients 
who come to him from time to time. I think the form 
has been completely filled out, but I don’t have a copy 
of it in .front of me. 

THE COURT: I have it here and it doesn't state 
any income. 

MR. EkODSKY: Mr. Nisnewitz informs me that he 
receives about $11,000 a year in fees from his clients. 

THE COURT: Does that qualify him under the 
Criminal Justice Act, to your knowledge? 

MR. BRODSKY: I believe it does, your Honor, with 
expenses and other debts. He would have a net. I believe, 
in the financial statement that he has provided to the 
Probation Office. 

THE COURT: Or. that representation, I will permit 
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it, and if the government at some point wishes to -- 

MS. HYNES: I'm sorry, your Honor, that I can't 
be more helpful. 

I just don't know the financial limits at 
this point. I will check it out and if it is different, 

I will inform you. 

THE COURT: All right. 

So I will certify the warrants, appointment 
of counsel. I will certify that you, Mr. Brodsky, shall 
be appointed as counsel on appeal, which I take it is his 

e 

and your desire? 

MR. BRODSKY: Yes, your Honor. 

THE COURT: And have you filed-- you are going 
to file an appeal? 

MR. BRODSKY: Yes, your Honor. 

THE COURT:- I will grant the right to proceed on 
in forma pauperis and that the trial minutes will be 
transcribed at the government's expense. 

(Time noted: 5:50 p.m.) 
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2 

been made, so that if they ask for a statement of Mr. 


3 

LaMorte to the FBI, that only that part that was admitted 


4 

in evidence is available for them. 

' 

5 

They may veil ask for the indictment, and I 

“ 

1 

6 

take it that I have your authorization to send it to 


7 

them. I don't know that I need your authorization, but 


8 

if they ask for it, a clean copy should be available. 


9 

MS. HYNES: Your Honor, we have a clean copy 


10 

and in the event that the jury should ask for individual 


11 

copies, we have individual copies available. 


12 

I think the Court may have in its possession 

I 

13 

Exhibit No. 8, which is the grand jury testimony of 


14 

Mr. Nisnewitz. The portion which the government did 

* I 

15 

not read has been excised. 


16 

With respect to the defendant's exhibit, I 


17 

do not think that they have excised portions not in evi¬ 


18 

dence . 

■I 

19 

'At 12:50 p.m.) 


20 

THE COURT: Put on the record my statement about 


21 

my going to lunch. 


22 

I gather counsel can and it is their desire 


23 

to stipulate that if during the lunch hour the jury 

| 

24 

wishes either the indictment or any exhibits, that 


25 

Mr. Dorsa is empowered in my absence to furnish them to 

! 
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the jury. 

Is that so stipulated? 

MR. FRIEDMAN: So stipulated. 

MR. DRESCIIER: All counsel so agree. 

MS. HYNES: So stipulated. 

(Luncheon recess ) 
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AFTERNOON SESSION 

2:15 p.m. 

(In the robing room* all counsel present.) 

a 

THE COURT: Upon returning from lunch, Mr. 

Dorsa gave me two notes. 

I will mark this one Court Exhibit A and this 
one Court Exhibit B. 

(Court Exhibits A and B marked.) 

THE COURT: Note No. 1 reads: 

"1: A copy of the indictment for each juror. 

"2: All documents entered in evidence." 

These were furnished by Mr. Dorsa pursuant 
to pulation. 

There were then two questions: 

"Question to the Judge. If you can answer, your 
Honor, what happens to a money order after it has been 
cashed? What is its point of destination?" 

"4: Is there any way we can verify whether or 

not there is a switchboard at Mr. LaMorte's bank?" 

I propose to answer question 3 and 4 as fol¬ 
lows, subject to your assistance to me. 

"I cannot answer your questions. You must de¬ 
cide this case'only on the evidence received on this 
trial and my instructions on the law applicable thereto." 
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2 

THE COURT: "Could we have Ramirez' appli¬ 


3 

cation to the Kings Lafayette Bank, if the Court has it?" 


4 

The answer is it is not a part of this record. 


5 

I will just say it is not a part of this record. 


6 

MR. DRESCHER: That's all. I don't know what 


7 

else you can say. 


8 

THE COURT: All right, it is not a part of 


9 

this record. 


10 

The answer to Court Exhibit C is "It is not 


11 

a part of this record." 


12 

MR. DRESCHER: And not available. 


13 

(In open court, jury present.) 


14 

THE CLERK: All jurors present. 


15 

THE COURT: Ladies and gentlemen, I am in re¬ 


16 

ceipt of three notes from you which I have marked Exhibits 


17 

A, R and C on behalf of the Court. 


18 

Exhibit A I ... .erstand to be the first note 


19 

and it had four parts; one asking for a copy of the in¬ 


20 

dictment for each juror, and the second asking for all 


21 

documents entered in evidence. 


22 

I understand those have been furnished to you. 


23 

Item 3 is a question to the Judge: "If you 


24 

can answer, your Honor, what happens to a money order 


25 

after it has been cashed? b'hat is its print of destination? 

• 
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on this trial, and may be read to you, if desired." 

Now, Exhibit C, which was just received: 

"Could we have Ramirez’ application to the 
Kings Lafayette Bank if the Court has it?" 

The answer is no, it is not a part of this 

record. 

I tru^t that I have appropriately, in accordance 
with the law, answered the questions that you have asked 
of me and you may continue your deliberations. 

2:35 pm. (Jury retired to continue deliberations.) 

(3:50 p.m. a note received from the jury.) 

THE COURT: Now I have a note from the jury 
which I marked Exhibit D, which reads: 

"To Judge Owen from Miss Ash. 

"We request to hear all of Mr. Ramos' testimony 
including the cross-examination. 

"In addition, we respectfully request that you 
clarify the different elements of the law we are to con¬ 
sider with respect to Count 7, the conspiracy charge... 

"We believe there are three distinct elements 
the government is required to prove." 

(Court Exhibit D marked.) 

THE COURT: I will read tothem the one page of 
my charge in which I have listed the three elements that 
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the government is required to prove. 

I will then have Mr. Birnhaum begin with the 
Ramos testimony, and read it to the end. 

(In open court, jury present.) 

THE COURT: Now, Miss Ash, I have received a 
note from you which I have marked Court Exhibit D, and 
turning first to your request for clarification in which 
you say you believe there are three distinct elements 
the government is required to prove: 

Now, in response to that inquiry, I will re¬ 
read to you that portion of my charge which I believe 
answeres your question. 

"In order to convict a defendant on trial, 
the government must prove beyond a reasonable doubt 
the following essential elements: 

"1: The existence of the conspiracy charged 

in the indictment. 

"2: That the dfendant under consideration 

knowingly associated himself with the conspiracy. 

"3: That one of the conspirators knowingly 

committed at least one of the overt acts set forth in the 
indictment at or about the time and place alleged." 

Those are the three requirements which I 
trust answered that request. 
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